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Petitioner, Shashi Desai, appeals from the County Board of Appeal’s decision to grant

a variance to Respondent, J. Steven Cunat. This court heard argument on July 18, 1996, and

held the matter sub curia pending a review of the record. Petitioner’s issues have been

condensed to one narrow issue, rephrased as:

Whether the County Board of Appeals properly granted the variance requested by

“Cunat to have a setback of zero feet from the property line?
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The court has reviewed the testimony, the exhibits and heard argument from the parties
and finds that the Board’s action was supported by substantial evidence and therefore this court
must affirm the decision of the County Board of Appeals.

STATEMENT OF FACTS

The County Board of Appeals for Baltimore County, (“Board”), conducted a hearing
on September 19, 1995, on Dr. Cunat’s, (“Cunat”), request for a variance, The subject
property , 22 Highfield Court, is a residential lot located in the Overlook subdivision, which is
made up of lots rénging in size from three to five acres. Cunat’s lot is approximately 3.1
acres and is improved by a two-story dwelling with an attached garage and a tennis court.

The rear yard of [hlS lot is densely forested from approximately 20 feut out from the
house. At Ehls point, the rear yard slopes down steeply to a stream. On the south side of the
house, the ‘ISroperty also drops off steeply, which has necessitated the construction of a
retaining wall. at the base of that drop. Being zoned RC-4, the property is required to have
private well and septic. The septic reserve area runs north to south and takes up
approximately one-quarter of an acre of the total area of the lot.

Until August of 1993, this property was owned by the Rubins. After obtaining a
building permit in the fall of 1986, the Rubins constructed a tennis court with a surrounding,
fence on the south side yard of their lot. After completing construction of the tennis court, the
Rubins discovered Baltimore County Zoning Regulations, (“B.C.Z.R.™), § 400.1 rgquired that
accessory structures, such as a tennis court, be placed in the rear yard rather than in a side
yard.

R

The Rubins, therefore, filed a Petition for Zoning Variance, requesting a variance from
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§ 400.1, to permit the tennis court to remain in the side yard instead of the required rear yard.
In their Petition, the Rubins also requested approval of a side yard setback of fifteen feet, the
distance the Rubins believed the tennis court to be from the side yard lot line. It is evident
from the Petition that the Rubins placed the tennis court in the side yard because the
topography of the lot prohibited placement of the tennis court in the rear lot and because the
septic reserve area, the grade and the retaining wall prohibited placement of the tennis court
closer to the house. Various letters were submitted in support of the Rubins’ request for this
variance, including one from Desai in which he states he is aware of the location of the tennis
court and has no objection to the existence of the tennis court. On January 21, 1987, the
Zoning Commissioner for Baltimore County, (“Commissioner”), granted the variance
requested by the Rubins with the condition that the fence surrounding the tennis court be
located no closer than fifteen feet from the south property line.

After the Commissioner granted the variance, the quins received a survey of their
property, which indicated that the fence surrounding the tennis court was actually five feet, not
fifteen feet, from the south property line. To correct the problem, the Rubins filed a Petition
for Special Hearing, requesting that the Commissioner remove the restriction placed on the
variance that the tennis court and its surrounding fence be no closer than fifteen feet from the
south property line and that the Commissioner permit the tennis court to remain in its present
location. A hearing was held on the épecial hearing request, at which Desai appeared to
protest the tennis court beiné located closer than fifteen feet from his property line. On
February 25, 1988, the Commissioner granted the Petition for Special Hearing and ordered

h:d

that the restriction contained be removed in order to allow the tennis court and its surrounding
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fence to be closer than fifteen feet to the property line. No specific setback distance was
provided in the Commissioner’s Order. Desai did not appeal this decision,

Cunat submitted a Contract of Sale on June 3, 1993, to purchase 22 Highfield Court.
A survey completed in anticipation of that sale disclosed that the southwest corner of the tennis
court and its surrounding fence actually extended two feet over the property line. Attempts
were made to purchase a small strip of land from Desai or to purchase an easement in order to
remedy the encroachment. Desai refused these offers.

After the purchase of the property, Cunat became aware that the variance did not cure
the two and a half foot setback required by B.C.Z.R.“§ 400.1. To clarify the record Cunat
filed the Petition for Zoning Va‘riance at issue in this appeal, requesting a zero foot setback
and permitting the tennis court to remain exactly where it has been located since it was
constructedl in 1986.

STANDARD OF REVIEW

A reviewing court’s role is limited to determining if there is substantial evidence in the
record as a whole to support the agency’s findings and conclusions and te determine if the
administrative decision is premised upon an erroneous conclusion of law. United Parcel
Service v, People’s Counsel, 336 Md. 569, 577, 650 A.2d 226 (1994). The court must decide
in each case whether the agency’s decision is “in accordance with the law or whether it is
arbitrary, illegal or capricious.” Moseman v, City Coungcil, 99 Md.App. 258, 262,.636 A.2d
499, cert denied 335 Md. 229, 643 A.2d 383 (1994).

The scope of review is limited to whether a reasonable mind reasonably could have

reached the factual conclusion the agency reached.” Kade v. Charles Hickey School, 80
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Md.App 721, 725, 566 A.2d 148 (1989). The de;:ision of the administrative agency must be
affirmed if the factual issues decided were fairly debatabie in light of the evidence produced
before the agency. Board of County Commissioners v. Holbrook , 314 Md. 210, 218, 550
A.2d 664 (1988). An issue is fairly debatable ';vhen there is substantial evidence upon which
the administrative decision can be reasonably based, regardless of the presence of conflicting
evidence or inferences, regardless of questions of credibility and regardless of whether the
administrative body came to a conclusion that the court would not ilave reziched on the same
evidence. Moseman v, County Council, 99 Md.App 258, 262-63, 636 A.2d 499 (1994).
It is not the function of the reviewing court to substitute its judgment for that of the
administrative agency, even on the question of appropriate inferences to be drawn from the
evidence. Mgsnma.n at 263.
DISCUSSION

The standard for granting a variance is whether strict compliance with the regulations
would result in practical difficulty or unreasonable hardship and that it should be granted only
if in strict harmony with the spirit and intent of the zoning regulations; and only in such
manner as to grant relief without substantial injury to the public health, safety and general
welfare. In regards to area variances we are only concerned that the conditions peculiar to
the land in question presented practical difficulties. Cromwell v. Ward, 102 Md.App. 691,
710 (1995). “Zoning matters,. . . depend upon the unique facts and circumstances of a
particular location, and must be analyzed individually,” Id, (emphasis in original). The court

finds it was clear that the evidence in this case was fairly debatable on the issue of practical

difficulty.



In determining whether a practical difficulty exists, deserving of a variance, the
following criteria should be considered:

1) Whether compliance with the strict letter of the restrictions governing
area, set backs, frontage, height, bulk or density would unreasonably prevent
the owner from using the property for a permitted purpose or would render
conformity with such restrictions unnecessarily burdensome.

2) Whether a grant of the variance applied for would do substantial
justice to the applicant as well as to other property owners in the district, or
whether a lesser relaxation than that applied for would give substantial relief to
the owner of the property involved and be more consistent with justice to other

property owners.

3) Whether relief can be granted in such fashion that the spirit of the
ordinance will be observed and public safety and welfare secure.

Mclean v, Soley, 270 Md. 208, 214-15 (1973).

Givc:‘in the facts of this dase, these criteria are met by the evidence. At the hearing,
Cunat prod‘;lced substantial evidence through testimony, expert witnesses and exhibits
demonstrating that the lot is subject to unique circumstances, beyond the general
characteristics of the neighborhood, The testimony demonstrated that this particular lot was
subject to steep slopes, some sloping into a stream, and on the south side of the property,
slopes requiring a retaining wall. (T.32,73). Due to the topography of the land and the
necessity for private water and sewer the large part of the yard was occupied by the well site
and the septic reserve area. (T.76). The only possible location for the tennis court was the
side yard. (T.74). While the expert testified that one lot in the development shared some of
the characteristics of the Cunat lot, that lot as well as the others had more usable space, as
they were not impacted by steep slopes or septic reserve areas. (T.77).

There was substantial evidence submitted to the Board demonstrating that the property

6



‘ @ '@
was subject to exceptional topographical conditions. The court has considered all of the
evidence in the administrative record. If the decision is fairly debatable, the decision of the
Board must be affirmed.

Accordingly, it is this 6th day of January, 1997,

ORDERED, by the Circuit Court for Baltimore County that the decision of the Board

of Appeals be AFFIRMED,

JOHN G SO TURNBULL, I
Admmls tragive Judge for Baltlmore County

Copies sent to;

Edward C. Covahey, Jr., Esquire -
Counsel for Petitioner

John H. Zinc, Esquire
Patricia A. Malone, Esquire .
Counsel for Respondent
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PETITIONER'S MEMORANDUM IN OPPOSITION
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STATEMENT OF THE CASE

This case concerns a Petition for Variance filed by
Respondent, Dr. J. Stephen Cunat, to permit a side yard setback
of zero (0) feet in lieu of the rpquired_z.s feet for an
existing tennis court on the southeast side of his single
family dwelling at 22 Highfield Court, in the subdivision known
as Overlook in the Third Councilmanic District._ The’Petition
for Variance was granted by the ZOning Commissioner for
Baltimore County on December 21, 1994 (Case No. 95-106-A).

.Dr. Shashi Desai, Petitioner herein and neighbor of
the Regpondent, Dr. Cunat, appealed the Zoning Commissioner 8

decision and a hearing de novo was held by the County Board of
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Appeals on September 19, 1995,
following the c¢lose of argument,
requested variance,

followed. A Petition for Judicial Review was then timely filed

by Dr, Desai.

III

III.

QUESTIONS PRESENTED

WHERE THE EVIDENCE INDICATED THAT
SEVERAL OTHER PROPERTIES IN THE
IMMEDIATE VICINITY SHARED SIMILAR
TOPOGRAPHIC FEATURES, DID THE
BOARD ERR IN FINDING THAT THE
CUNAT PROPERTY IS UNIQUE AND
UNUSUAL IN A MANNER SUBSTANTIALLY
DIFFERENT FROM THE NATURE OF THE
SURROUNDING PROPERTIES IN THE
SUBDIVISION?

WHERE THE TOPOGRAPHY OF AN OWNER'S
PROPERTY CONSTRAINS THE PLACEMENT
OF A NON-ESSENTIAL ACCESSORY, SUCH
AS A TENNIS COURT, IS5 THIS A
SUFFICIENT BASIS FOR A FINDING
THAT THE ZONING PROVISIONS "IMPACT
DISPROPORTIONATELY" UPON THAT

PROPERTY AND WILL CREATE - A ~

PRACTICAL DIFFICULTY OR
UNREASONABLE HARDSHIP S0 -AS TO
JUSTIFY REDUCING THE SIDE YARD
SETBACK TO ZERO FEET?

WHERE THE NEED FOR A VARIANCE
ARISES OUT OF THE FAILURE OF THE
PROPERTY OWNER TO CONSTRUCT A
TENNIS COURT 1IN ACCORDANCE WITH
THE PLANS ORIGINALLY SUBMITTED TO
THE ZONING COMMISSION, WAS IT
ERROR FOR THE BOARD TO FIND THAT
ENFORCEMENT OF THE ZONING
REGULATIONS WOULD CREATE ANY
PRACTICAL DIFFICULTY AND
UNREASONABLE HARDSHIP, CAUSED BY
THE PROPERTY'S UNIQUENESS?

Wiémmmm

In an open deliberation session
the Board granted the

A written Opinion dated October 19,




‘ .\

IVv. WAS THERE SUFFICIENT EVIDENCE
BEFORE THE BOARD TO SUPPORT A
FINDING THAT THE PHYSICAL
CIRCUMSTANCES OF THE PROPERTY
PRECLUDED COMPLIANCE WITH THE
VARIANCE PREVIOUSLY GRANTED BY THE
ZONING COMMISSION?

V. CAN THE EXPENSE OF MOVING A
PORTION OF A TENNIS COURT TO
COMPLY WITH A PREVIOUSLY GRANTED
VARIANCE, CONSTITUTE A "PRACTICAL
DIFFICULTY OR UNREASONABLE
HARDSHIP" WITHIN THE MEANING OF §
307 OF THE BALTIMORE COUNTY ZONING
REGULATIONS?

FACTS

The community of Overlook is located at the end of Pot
Spring Road in the northcentral part of Baltimore County. . -It
consists of spacious homes situated on lots ranging in size

from three to five acres. Highfield Court is a panhandle drive

within the community, and services eight lots. The area .is

zoned RC-4, and backs up against the Loch Raven Watershed. -

In 1986, Louils and Joan Ruben, the then-owners of the

property at 22 Highfield Court, desired to.build a tennis court ..

on their property. As their back yard was wooded and steeply
sloped, they applied for a variance to permit the court to be

located in the side yard, and also for a side yard setback of

fifteen feet in lieu of the required fifty feet. The variance

was granted by Zoning Commissioner Arnold Jablon on January 21,

1987, in Case No. 87-307-A.
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Wwhen the tennis court was built it was located closer
to the property line than was permitted by the variance. Dr.
Ruben then filed a second petition, Case No. 88-277-A,
requesting a variance for a side yard setback of only five feet
for the existing tennis court, Dr. Ruben subsequently
dismissed this Petition on February 22, 1988, and in a third
petition, Case No. 88-327-SPH, instead sought relief from the
fifteen foot setback contained in the variance granted by Mr.
Jablon. In an Order dated February 25, 1988, Deputy Zoning
Commissioner Ann M. Nastarowicz granted the requested relief to
allow the tennis court to be closer to the property line than
fifteen feet. No specific distance was stated in the Order.
Additionally, the Order required that the site be landscaped in
accordance with the Baltimore County Landscape Manual. A line
of evergreen trees was subsequently planted to screen- the
tennis court from the adjacent property to. the south, 20
Highfield Court, owned by Dr. Shashi Desai.

In 1993, Dr. Ruben entered into a contract of sale for
his property with Dr. Stephen Cunat, the Respondent herein. 1In
the course of surveying the property, it was discovered that
not only was the tennis court located closer than the five feet
plus or minus depicted in Dr. Ruben’s plans submitted to the
zoning Commission as part of the 1988 Petition for-Relief. (T.
13; Petitioner Exhibit Nof 1 in Case No. 88-327-SPH), but in

fact one end of the tennis court crossed over the property line




a distance of about 2.6 feet (T.101). The line of trees
screening the court encroached an additional several feet into
Dr. Desal's property (T.101).

The problem was brought to the attention of Dr. Cunat
in July 1993, one month prior to settlement (T.23),. Dr.
Cunat's real estate agent approached Dr. Desal about the
possibility of purchasing a part of his property, but Dr. Desail
declined. Dr. Cunat apparently resolved to proceed with
settlement, move the fence surrounding the tennis court to
coincide exactly with the property line, and seek a variance
for a zero foot setback. A credit was given by Dr., Ruben to
Dr. Cunat at settlement to compensate for the cost of
relocating the fence and removing the portion of the tennis
court which encroached upon Dr. Desai's property (T.25-26).

Relations between Dr. Cunat and- Dr. Desal were
strained from the outset. Dr. Desal ~was anhnoyed at the
encroachment onto his property, and was concerned about the
effect this would have upon any future sale of the property.
Moreover, he was offended that Dr. Ruben had not complied with
the previous variances, and instead -had built across his
property line. Dr. Desai's position:vis;d;vis Ur.'Cunaf was
simply that the tennis court ought " to ‘ﬁe" bfoﬁghtr into
compliance with the requirements of the vafiance-&é'ﬁadifiéd by

the 1988 Order of the Zoning Commission.
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Rather than correct the violation, Dr. Cunat filed the
subject Petition for Variance to permit a side yard setback of
zero feet in lieu of the required 2.5 feet. It is from the
granting of the variance that Dr. Desai has brought this
Petition for Judicial Review.

RELEVANT STATUTES AND STANDARD OF REVIEW

The area and minimum setback regulations for the
subject property are found in the Baltimore County Zoning
Requlations (BCZR), Section 1A03 (R.C. 4 (Watershed Protection)
Zones) . The guidelines on Accessory Buildings in Residence
Zones, prohibiting the location of any such structure closer i
than 2.5 feet from any side or rear lot line, are located in
BCZR, Section 400.1. The granting of variances from the zoning
requirements is authorized by Section 307.1 of the BCZR.

The applicable standard of judicial review . of
decisions of the County Board of Appeals is the "fairly .

debatable” standard. See Red Roof Inns v. People's Couynsel, 96

Md. App. 219, 223-24 (1993).
ARGUMENT

I. SEVERAL OTHER PROPERTIES IN THE
VICINITY OF THE CUNAT PROPERTY
SHARE SIMILAR TOPOGRAPHIC
FEATURES, AND THEREFORE IT WAS
ERROR FOR THE BOARD TO FIND  THAT-

THE CUNAT PROPERTY IS UNIQUE, 80 -
AS TO JUSTIFY THE GRANTING. OF: A~ ©. L
VARIANCE. : T ) oL

The decision to gfant a variance is essehtiélly a two-

step process, the first step of which requires a finding thatf
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the property is "unique and unusual in a manner different from

the nature of surrounding properties." Cromwell v. Ward, 102

Md.App. 691, 694 (1985}, It is '"not the uniqueness or
peculiarity of the practical difficulties alleged to exist,"
but rather the uniqueness of the property itself, that is the
threshold guestion. Id. at 699. Moreover, the variance
"should only be granted when the uniqueness or peculiarity of
a subject property is not shared by neighboring property." Id,
at 719.

The only testimony before the County Board of Appeals
concerning the uniqueness of the Cunat property relative to the
neighboring lots was presented by pavid Martin, Director of
Land Planning and Landscape Architecture for the firm of G. W.
Stephens & Asgsociates. In his testimony, Mr. Martin stated
that a number of the properties on the Highfield Court
panhandle share similar characteristics. . Specifically, Mr.
Martin refers . to "significant steep slopes . .- . which
particularly affect this subdivision, Lots 34, 33 (Dr. Cunat's
property), 32 and 31." (T.73).

Mr. Martin further gstated that:

If you put the two sheets together [the

County Review Group Plan] and look at sort of

the areas that have environmental. impact

restrictions based on the requirements of the

development regulations back at the time this

was prepared, these particular lots -- and,

again, Lot 34, 33, 32 and Lot 31, and off of

that same panhandle from the other side,

there is the panhandle, in essence, rung as
a ridge line, around the other side of that

7
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ridge, going downhill this way. Lot 29 --

there's a significant area of gteep slopes

designated on this C.R.G. Plan. And although

the lots are quite large, the amount of

usable space on those partlcular lots has, in

fact, been pinched significantly down. (T.75-

76)

Mr. Martin then attempts to distinguish the lots on
the Highfield Court panhandle, and Lot 33 in particular (Dr.
Cunat's property) by stating that there are a total of 46 lots
in the community of Overlook (T.78), and that:

When vyou lock at the overall subdivision,

there 1is definitely a difference in these

particular lots which I mention versus the

rest of the subdivision as it relates to the

use of the property, house sizes, driveway

location, accessory structures of any kind,

there's a difference. (T.76)

It is c¢lear from this testimony that the Cunat
property is not truly unique from that of the neighboring lots
in the immediate subdivision. The fact that it may be unique
from more distant lots in the community of Overlook, if one
takes into account all 46 lots rather than just thése ‘on the
panhandle drive, is not sufficient -to meet the-requirement that
the uniqueness relate to that particular piece of property, and
not be shared by neighboring property. Cromwell, Id. at 719.
In view of the fact that several of the lots in the immediate
vicinity of Dr. Cunat's property shared the same features as

his lot, it was error for the County Board of Appeals to find

that Dr. Cunat had met his burden of proving the uniqueness of

his property, so as io justify the grantingrof a variance.




II. THE CONSTRAINT OF THE MINIMUM
SETBACK REQUIREMENTS WHICH LIMIT
HOW CLOSE DR. CUNAT'S TENNIS COURT
MAY BE PLACED TO THE NEIGHBORING
PROPERTY LINE, IS NOT A SUFFICIENT
BASIS FOR A FINDING OF PRACTICAL
DIFFICULTY OR UNREASONABLE
HARDSHIP.

In discussing practical difficulty or unreasonable
hardship, the Court of Appeals has stated that:

To grant a varlance, the Board
must find from the evidence more
than that the building allowed
would be suitable or desirable or
could do no harm or would be
convenient for or profitable to
its owner. The Board must find
there was proof of Turgent
necessity, hardship peculiar to
that particular property . . . "
. . . Specific reasons, specific
bases to support the finding must
be revealed by the evidence before
the Board.

Kennerly v. Mayor & City Council of Baltimore, 247 Md. 601, 606

-607 (1967) (Citation omitted).

In Cromwell, the Court of Appeals stated that:

A hardship exists only if .due to
special conditions unique to a
particular parcel of land, the
ordinance unduly restricts the use
, . . the hardship must relate to
the special character of the land
rather than to the personal
circumstances of the landowner.

Cromwell, Id. at 717 (Interhal'citation'dﬁitfed).

tennis court, or swimﬁing pool, 6r‘SOMé bther use that might

well be considered a 1uxu£y rather than a necessity, should not
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be the basis for a finding of undue hardship or an unreasonable
restriction upon the use of one's property. Minimum setbacks
are eminently reasonable for precisely the grounds which have
arisen in this case: To prevent interference with or
encroachments upon the property of one's neighbors.
Essentially, Dr. Cunat in this case desires to have a
requlation length tennis court, and alleges that, because of
the topography of his property, he should be granted a variance
to have the court extend all the way to the neighboring
property line, with no setback at all. He argues that the fact
that the zoning regulations prohibit him from doing so without
a variance constitutes a ‘'practical difficulty and/or
unreasonable hardship."

Petit;oner Desai argues that, to grant a variance
based upon thé above facts is to trivialize the heaning‘of
practical difficulty or unreasonable hardship. It would
effectively reduce the sfan&ard to oﬁe‘where tﬁe use_élloﬁed
"would be suitable or desirable or could do no harm dr would be
convenient for or profitable to its owner." Kennerly, Id. at

606-607. This position was expressly rejected by the Court of

Appeals, which stated that "the Board must find £here was proof

of 'urgent necessity, hardship peculiar to that particular
property.'" Id. Accordingly, Petitioner besai argues that it
was error for the Board to find that the impact of the zoning

provisions would result in practical difficulty or unfeasonable

10
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hardship to Dr. Cunat (Opinion of County Board of Appeals at
P.7), and to grant the variance.
III. THE NEED FOR THE VARIANCE IS DUE

TCO THE FAILURE OF THE PREVIOUS

PROPERTY OWNER TO HAVE THE TENNIS

COURT CONSTRUCTED IN THE PROPER

LOCATION, WHICH CONSTITUTES A

SELF-INFLICTED HARDSHIP AND AS

SUCH IS NOT A PROPER GROUND FOR

THE GRANT QF A VARIANCE.

The need for the present variance arises from the
failure of Dr. Ruben, the previous owner of the subject
property, to have the tennis court installed in accordance with
the 1987 variance granted by the Zoning Commissioner (Case No.
87-307-A). That variance reduced the setback requirement to 15
feet. As it turned out, the court was built closer than 15
feet to the property line, so Dr. Ruben obtained a modification
to the variance to remove the 15 foot restriction, without
giving a specific setback distance (Case No. 88-327~SPH).
However, relief was dgranted in accordance with Petltioner 5
Exhibit 1 in that case, which is a survey showing the tennis
court to be located a distance of 5 feet plus or minus from the
side property line (T.13). Additionally, the relief was
governed by § 400.1 of the Baltimore County Zoning Regulations,
which prohibits accessory structures from being located closer
than 2.5 feet from a side property 1ine.

Had the tennis court been properly placed according to
the first variance, or even according to the subsequent

modification in 1988, there would have been no need for the

11
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current proceeding. As counsel for Respondent admits, however,
"the problem is that it was built in the wrong place." (T.16)
Not only was the tennis court not 5 feet from the line, it in
fact encroached over 2.5 feet across Dr. Desai's property line.
The tree screen encroached even further. At this point, the
issue was no longer one of the constraints of topography and
the zoning regulations. Rather it was simply a matter of a
failure of the property owner, Dr. Ruben, to put the tennis
court where he gaid he would put it. Any hardship arising out
of the enforcement of the zoning regulations in this case is
not due to the uniqueness of the characteristics of the
property, but is instead a self-inflicted hardsﬁip.

Under Maryland law, a self-inflicted hardship cannot

be the basis for the grant of a zoning variance. As the Court

of Appeals stated in Marino v. Mavyor & City Council of

Baltimore, "it was incumbent upon the [applicant] to have shown

. .+ . that the hardship was not the result of the applicants
own actions." 215 Md. 206, 218 (1957). ‘
The Court has reaffirmed this position in a number of

cases:

The hardship arising as a result ..
of the act of the owner . . . will
be regarded as having been self-—
created, barring relief . . . .

If the Appellees had used proper
diligence . . . and then made
accurate measurements. . . . [the.
resultant hardship could have been
avoided). The hardship . ... was -
entirely self-created.

12
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salisbury Board of Zoning Appeals v, Bounds, 240 Md. 547, 554-

555 (1965).

Ad _+ Soil,

The only hardships facing Ad +

Soil were of its own making.

Inc. v. County Commissioners, 307 Md. 307, 317

(1986).

We hold that practical difficulty
or unnecessary hardship for zoning
variance purposes cannot generally
be self-inflicted.

Cromwell v. Ward, 102 Md.App. 691, 722 (1995).

The Cromwell Court also cited with approval decisions

from several

Id. at 722,

id, at 717.

Any

other jurisdictions, stating that:

self-inflicted or self-created
hardship . . . is never considered
proper grounds for a variance ....
Where the applicant creates a non-
conformity, the Board lacks power
to grant a variance.

The hardship [must] not [be] the
result of action taken. by the -
Appellant or a prior owner ....
[Wlhen a land owner purchases land
with actual or constructive know-
ledge of the zoning restrictions,
he may not be granted a variance
on the grounds of undue hardship.

hardship in this case is the result of Respon-

dent's own actions. Dr. Cunat had notice of the =zoning

violation prior to purchasing the property from Dr. Ruben. He

had the opportunity to insist that the violation be corrected,

or that he be compensated for the cost .of .abating the vielation .. . |..

13
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itself. In fact, he did receive a credit from Dr. Ruben to
cover at least some of the cost of abatement (T.25-26). He has
no grounds to c¢laim practical difficulty or unreasonable
hardship if the zoning regulations are enforced. The Board was
therefore in error to grant the subject variance.

IV. THE EVIDENCE BEFORE THE BOARD

INDICATED THAT THE TENNIS COURT
COULD HAVE BEEN ORIGINALLY
EMPLACED IN COMPLIANCE WITH THE
MODIFIED VARIANCE, AND COULD BE
ADJUSTED NOW TO COMPLY WITH THE
2.5 FOOT SETBACK; THE BOARD WAS
THEREFORE IN ERROR TO GRANT THE
VARIANCE.

The Respondent has claimed that "there would be a
practical difficulty in relocating [the tennis court] so that
it would be 2.5 feet in all directions along [the property
line]." (T.40-41) Respondent's expert witness, David Martin,
further stated that "to move the fence any further starts to
disrupt the requlation play surfaces as w&ll as the maintenance
of the court itself, which is a har-tru court with a sprinkler.
All these things start to compound themselves." (T.82-83).

The above statements merely point out the obvious.

Once any type of structure is emplaced, any modification to !

bring it into conformity with applicable zoning regulations j

will create some difficulty. Such was the case in Cromwell v.
Ward, supra, where the roof was too high. -
In the present case, the testimony ‘of Mr. Martin -

indicated that in fact the tennis court could be moved the 2.5 |

14
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feet necessary to bring it into compliance with the minimum
setback requirements, When asked by Dr. Desal during cross-
examination if he agreed that the tennis court could be moved,
Mr. Martin answered "I would agree it can be moved . . . there
is physical space to move the tennis court, but it has some
ramifications. And without further study against the C.R.G.
Plan which recommends a septic reserve area and some other
things -- . . ." (T.108) The following exchange then occurred
between the Chairman of the Board and Mr. Martin:

The Chairman: . . . To your know-

ledge, is there a numerical

limitation in number of feet that

the court could be moved?

The Witness: I don't know what

that number 1is. I have no

knowledge of the survey of that

detail to tell me how much the

tennis court physically can be

moved without encroaching into the

retaining wall and driveway and

all the other stuff. . . .

The Chairman: Would you say it's
less than 5 feet?

The Witness: My recollection and
visual observation would be it's
in that range, 5 feet or less.
(T.109-110)
Upon these facts, it is clear that the topography of
Dr. Cunat's property does not itself present any difficulty or
unreasonable hardship which precludes'compliancé with the 2.5

foot setback requirements. Mr. Martin testified that there may

be up to 5 feet of room on the north end of the tennis court,

15
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nearest Dr. Cunat's house, to extend the surface and compensate
for the loss of the section which borders Dr. Desai's property.
It was therefore error for the Board to find practical
difficulty or unreasonable hardship if the zoning regulations
were applied, and grant the variance.

V. THE EXPENSE ALONE OF MOVING A

PORTION OF THE TENNIS COURT TO
COMPLY WITH THE PREVIOUS VARIANCE
DOES NOT CONSTITUTE A "PRACTICAL
DIFFICULTY OR UNREASONABLE
HARDSHIP" WITHIN THE MEANING OF §
307 OF THE BALTIMORE COUNTY ZONING
REGULATIONS.

Respondent's argument for difficulty and hardship is
based primarily upon the cost and inconvenience of abating the
violation. Respondent's witness, David Martin, mentions the
effect of any move upon the regulation play surfaces and the

maintenance of the court (T.82-83). Dr. Cunat also expresses

concern about the impact of any move upon _the underground:

sprinkler sytsem (T.33). These difficulties are not caused by
the unique characteristics of the property, however. - The
difficulties are instead caused by the fact that the tennis

court was placed in the wrong location, and there 1s now the

inconvenience and cost of -abating a zoning violation. This-

situation will always exist in.cases where a structure has been
built in violation of the zoning regulations; and an after-the-
fact variance is sought.

Under Maryland law, the expense of bringing an

existing structure into compliance with zoning regulations 1is

16
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not, by itself, grounds for a variance. In Salisbury Board of

Zoning Appeals v. Bounds, 240 Md. 547, 555 (1965%), the fact

that the Petitioner had already converted a dwelling house into
apartment units, and would suffer a financial loss if the
requested variance was not granted, did not meet the required
showing of practical difficulty or hardship to justify a
variance. Furthermore, the Court of Special Appeals
unequivocally stated in the Cromwell case:

Hardship is not demonstrated by

economic loss alone. It must be

tied to special circumstances,
none of which have been proven

here. Every person requesting a
variance can indicate some
economic loss., To allow a

variance any time any economic
logs is alleged would make a
mockery of the zoning program.

| 102 Md.App. at 715.

The only hardship or difficulty demonstrated by
Respondent in this case was the 1nconven1ence and expense of
removing a small portion of the south end of the tennis court,
adding a portion at the north_end, and adjusting the sprinkler
heads at the end of the court, This "hardship" is the
inevitable result of the improper placement of the tennis
court, and has nothing to do with any unique features of Dr.

Cunat's property. It was therefore error for the Board to

grant the variance.

17
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CONCLUSION
For the foregoing reasons, the Petitioner respectfully
requests that the decision of the Board of Appeals be

reversed.

EDWARD C. COVAHEY, JR.
614 Bosley Avenue
Towson, Maryland 21204
(410) 828-9441
Attorney for Petitioner

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of February,
1996, a copy of the foregoing Petitioner's Memorandum in
Opposition to the Decision of the County Board of Appeals was
mailed, first class, postage prepaid, to the County Board of
Appeals of Baltimore County, 01ld Courthouse, Room 49, 400
washington Avenue, Towson, Maryland 21204; Peter Max
Zimmerman, Esq., People's Counsel for Baltimore County, 400
Washington Avenue, Room 47, Towson, Maryland 21204; and John H.
Zink, III, Esq. and Patricia A. Malone, Esq., Venable, Baetjer
and Howard, LLP, 210 Allegheny Ave., P. 0. Box 5517, Towson,

Maryland 21204, Attorneys for Respondent, J. Stephen Cunat.

(¢ éééé;--(ﬂ:=’

EDWARD C. COVAHEY, JR.

96-02-19, 1dr
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Appendi‘o Petitioner's Memorandum .

1a03.4

REV 7/94

a. If it is an acecessory structure, it shall be
subject to the provisions of Section 400;
b, I it is a rigid-structure antenna, it shall be no

higher than 100 feet or the horizontal distance to
the nearest property line, whichever is less,
above grade level, and no supporting structure
thereof shall be closer than %0 feet to any
property line; and

c. [t does not extend closer to the street on which
the lut fronts than the front building line. [Bill
No, 98, 1975.)

Farm market, subject to the provisions of Section
404.4, {Bill No. 41, 1992.}

. Winery as an agricultural support use, including

accessory retail and wholesale distribution of wine
produced on-premises. Temporary promotional events,
such as wine tasting or public gatherings associated
with the winery, are permitted, within any limits set
by the special exception. {Bill No, 51, 1993.}

Height and Area Regulations. [Bills No. 98, 1975;
No. 178, 1979; No. 113, 1992.]

Heighi. No structure hereafter svected in an R.C. 4
zone shall exceed a height of 35 {eel, except as

otherwise provided under Section 300. [Bill No. 98,
1975, }

Area regulations. [Bills No. 98, 1975; No. 178,
1979; No. 113, 1992.) .

1. lot density. ({Bill No. 113, 1992.}

a. A tract to be developed in an R.C.4 zone with
a gross area of less than & acres may not be
subdivided, and a tract to be developed with «
qross area of at least 6 acres but not wore
than 10 acres may not be subdivided i1nto mure
than two lots (total), each of which must be
at least three acres, except as dtherwise
provided in Section 103.3 or in paragraph 4
helow, [Bills Neo. 98, 1975: 178, 1979: 113,
(9192, | '

b. The maximum gqross densily of a tract tn be
developed with a gross area of more than 10
acres is 0.2 lot per acre. Any lots created
hereafter, except as provided in pacagraph 4
below, shall be in accordance with the

1A-224
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REV 7/94

2

.

following standards for rural cluster
development: ({Bill No. 113, 1992.)

(1) A minimum of 70% of the gross area of
the tract to be developed shall be
designated as the conservancy area.
Only one of the permitted dwelling

units, including any existing dwellings,
may be located in the conservancy area.
The conservancy area is subject to the
standards contained in Section 1A03.5.

{2) All of the remaining permitted density

shall be located in the building area on
lots with a minimum lot size of one acre.

{3) Subject to the conditions of the perform-

mance standards of Section 1A03.5.G, any

building or structure officially
included on the preliminary or final
list of the Landmarks Preservation

Commission or the National Register of

Historic Areas, and included in the

¢onservancy area, need not be included

in the calculation of the total
permitted density, subject to the
following requirements:

{a) There 1ls an area of sufficient size

surrounding the building, structure
or landmark to preserve the -
integrity of its historic setting;

{(b) An overall photographic and written

description of the buiilding,
structure or landmark: identified for
preservation has been submitted:; and

{c) Documentation of the preservation,
restoration and protection for the
building, structure or landmark has
been submitted and approved by the
director of planning prior to
issuance of any building permit for
the development.

fﬁETTaing setbacks.] Except for agricultural
buildings, any non-residential principal building
hereafter constructed in an R.C.4 zone shall be
siluated at least 100 feet From the centerline ot
any street and at least 50 feet from any lot Lline
other than a street line, oxcept as otherwise
provided in paragraph 4, below. Any residential
principal building shall be set back according to

1A-24A
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the following minimum setback requirements: {Bill
No. 98, 197%; Bill No. 113, 1992.]

a. 'Twenty-five feet from any building face to a
public street right of way or property line;

b. Thirty-five feet from a front building face to
the edge of paving of a private road;

c. Setbacks for buildings located adjacent to
arterial roadways shall be increased by 20
feet;

d. One hundred feet between a building face and
an adjacent R.C.2 2one line;

¢, One hundred feet between a building face and a
reservoir property line; and

f. Fifty feet between a building face 4nd an
adjacent conservancy area which will be used
for agricultural purposes.

Coverage. Except for a rural cluster development,
which is subject to the performance standards
contained in Section |A03.5, no more than 10% of
any lot in an R,C.4 zone may be covered by
impermeable surfaces {such as structures or
pavement). No more than 25% of the naturail.
vegetation may be removed-from any lot .in an R.C.4
zone. |[Bills No. 98, 19275; 178,-1979;113, 1992.] -

Exceptions for certain record lots. Any existing
lot or parcel of land with boundaries duly
recorded among the land records of Baltimorve
County with the approval of Lhe Baltimore County
Office of Planning and Zoning on or before
ecember 22, 1975 and not part of ac approved
vabd.vision that cannot meet the minimum . standards
as provided withipn the zonc, may be appcoved for
rasidential development in accordance with the
standards prescribed and in force-at the time of
the lobL recordation. [Bill No. 98, 1975.]

welling units per lot. No more than one dwelling
unit shall be located on any let in an R.C.4 zone,
except, that tenant dwellings may be approved if the
land preservation advisory board certifies that:
{Bill ' No. 113, 1992.}

a. Any such propused dwelling is required for the
operation of the farm for the use of bonafide
tenant farmers; and

1A-24B
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ARTICLE 4--SPECIAL REGULATIONS [B.C.Z.R.,QBSS.]
section A400--PURPOSE [Bill No. 18, 1976.]

Certain uses, whether permitted as of right or by special
exception, have singular, individual characteristics which make it
necessary, in the public interest, to specify regulations in greater
detail than would be feasible in the individual use regulations for
each or any of the zones or districts. This article, therefore,
provides such regulations. [Bill No. 40, 1967.]

Section B400--APPLICATION OF THIS ARTICLE'S PROVISIONS
[Bill Neo. 18, 1976.]

The provisions of this article apply only to principal uses except
as otherwise specified {as in Item 405.4C.12) or unless the provision
implicitly relates to accessory usage (as in Section 405A}). [Bill No.
18, 1976.]

Section 400--ACCESSORY BUILDINGS IN RESIDENCE ZONES. [B.C.2.R.,
1955; Bill No. 27, 1963.]

;%;’ l:j—A400.1-—Accessory buildings in residence zones, other than farm

buildings (Section 404) shall be located only in the rear
yard and shall occupy not more than 40% thereof. On corner
lots they shall be located only in the thirad of the lot
farthest removed from any street and shall occupy not more
than 50% of such third. In no case shall they be located
less than 2 1/2 feet from any side or rear lot lines, except
that two private garages may be built with a common party
wall straddling a side interior property line if all other
requirements are met. The limitations imposed by this
section shall not apply to a structure which is attached to
the principal building by a covered passageway or which has
one wall or part of one wall in common withit. Such
structure shall be considered part of the principal building .
and shall be subject to the yard requirements for such a
building. [B.C.Z.R., 1955; Bill No. 27,-1963.)

400.2--Accessory buildings, including parking pads, shall be set
back not less than 15 feet from the center line of any alley
on which the lot abuts. [B.C.Z.R., 1955; Bill No. 2, 1992.]

400,3-~The height of accessory buildings, except as noted in
Section 300 shall not exceed 15 feet, [B.C,Z.R., 1955.]°

REV 02/92
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Section 307

>*{’ 1:? 307.1

307.2

REV 1/95

VARIANCES [B.C.Z.R., 1955; Bill No. 107, 1963.]}

The zoning commissioner of Baltimore County and the county
board of appeals, upon appeal, shall have and they are hereby
given the power to grant variances from height and area
regulations, from off-street parking requlations, and from
sign regulations only in cases where special circumstances or
conditions exist that are peculiar to the land or structure
which is the subject of the variance request and where strict
compliance with the zoning regulations for Baltimore County
would result in practical difficulty or unreascnable

hardship. No increase in residential density beyond that
otherwise allowable by the zoning regulations shall he
permitted as a result of any such grant of a variance from
height or area regulations. Furthermore, any such variance
shall be granted only if in strict harmony with the spirit and
intent of said height, area, off-street parking, or sign
regulations, and only in such manner as to grant relief
without injury to public health, safety, and general welfare.
They shall have no power to grant any other variances. Before
granting any variance, the zoning commissioner shall require
public notice to be given and shall held a public hearing upon
any application for a variance in the same manner as in the
case of a petition for reclassification.l0 Any order by the
zoning commissioner or the county board of appeals granting a
variance shall contain a finding of fact setting forth and
specifying the reason or reasons for making such variance.
{B.C.Z.R., 1955; Bill No. 107, 1963; No. 32, 1988; Bill No. 2,
1992.}

In addition to the authority and limitations set forth in
Section 307.1 above, within the Chesapeake Bay critical area,
the zoning commissioner, or upon appeal, the board of appeals
of Baltimore County, shall have the power to authorize the
expansion of those uses in existence at the time of the
effective date of this section. Any order granting a variance
pursuant to this subsection shall contain findings of fact
which shall include the following: |[Bill No. 32, 1988.]

1. That special conditions or circumstances exist that are
peculiar to the land or structure within the critical area
of the county; [Bill No. 32, 1988.]

2. That strict compliance with the critical area regulations

would result in practical @ifficulty, unreasonable hard-
ship, or severe economic hardship; [Bill No. 32, 1988.]
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CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.0. Box 6754

Towson, MD 21285-6754

(410Y-887-2601, TTY for Deaf: (800)-735-2258

NOTTICE OF APPEAL
Case Number: 03-C-95-010817

01ld Case number:
CIVIIL

In The Matter of: Desai

Notice

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of
Proceedings was filed on the 19th day of January, 1996.
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Stizanne Mensh T
'»»Clerk of the Clrcult Court per

Date issued: 01/23/96

TQ: COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY
01ld Courthouse/Room 49
400 Washington Avenue
Towgon, MD 21204
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IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

PETITION OF SHASHI DESAI
20 Highfield Court *
Cockeysville, Maryland 21030

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALS * ACTION

OF BALTIMORE COUNTY No. 3-C-95-010817
Room 49, Old Courthouse, 400 Washing- *

ton Avenue, Towson, MD 21204

IN THE CASE OF: IN THE MATTER OF THE
APPLICATION OF J. STEPHEN CUNAT, M.D. *
FOR VARIANCE ON PROPERTY LOCATED ON

THE NORTHWEST END OF HIGHFIELD COURT, *
2,342 FT. NORTH OF THE CENTERLINE OF

POT SPRING ROAD (22 HIGHFIELD COURT) *
8TH ELECTION DISTRICT

3RD COUNCILMANIC DISTRICT *
CASE NO. 95-106-A

*
* * * * * * * * * % * * *

PROCEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

And now come Robert 0. Schuetz, Lawrence M. Stahl, and
Margaret Worrall, constituting the County Board of Appeals of
Baltimore County, and in answer to the Petition for Judicial Review
directed against them in this case; herewith return the record of
proceedings had in the above-entitled matter, consisting of the
following certified copies or original papers on file in the Office
of Permits and Development Management and the Board of Appeals of
Baltimore County:

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND
OFFICE OF PERMITS AND DEVELOPMENT MANAGEMENT

) OF BALTIMORE COUNTY
EREIVEE-ANG FALED

m%éﬁ%éﬂbgy ﬁBH71994 Petition for Administrative Variance filed by

SR GF TR Gl o s G. Page Wingert, Esquire, on behalf of J.

'bﬂiﬁhﬁﬁrggﬁitbuﬂi Stephen Cunat, M.D. to permit a side yard
SALTIMORE COUNTY .

setback of an accessory structure (tennis

court) of 0 feet in %ieu of the required 2.5
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55-106-A, J. Stephen Cunat, M.D. 2
File No. 3-C-95-010817

September 30

October 13

October 25

October 27

October 30

November 17

December 21

January 19, 1995

September 19

October 19

November 20

November 22

November 24

January 19, 1936

feet and to amend the relief granted in zoning
case numbers 87~307-A, 88-277-A and 88-327-
SPH.

Certificate of Posting of property.
(Administrative Variance)

ZAC Comments.

Request for Hearing filed by Shashi Desali,
M.D.

Publication in newspapers.

certificate of Posting of property. (Public
hearing on Petition for Admin. Variance)

Hearing held on Petition by the Zoning
Commissioner.

Order of the Zoning Commissioner in which
Petition for Administrative Variance was
GRANTED with a restriction.

Notice of Appeal filed by Dr. Shashi Desai.

Hearing before the Board of Appeals.
Deliberation conducted at conclusion of
hearing.

Opinion and Order of the Board in which the
Petition for Variance was GRANTED.

Petition for Judicial Review filed in the
Circuit Court for Baltimore County by Edward
C. Covahey, Jr., Esquire, on behalf of Shashi
Desai.

Copy of Petition for Judicial Review received
by the Board of Appeals from the Circuit Court
for Baltimore County.

Certificate of Notice sent to interested
parties.

Transcript of testimony filed.

Petitioner's Exhibits No. 1-Subject property site plan

9-9-94 Plat
2-Abbey Fence Contract 8-21-953
3-2 checks 10-3-93- $660, B-20-93
#330
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95—106_A, J. Stephen Cunat, MtDu 3
File No. 3-C-95-010817

4A-Photo property in question -10
ft. from fence

4B-Photo closeup of parcel in
question & red status of meets
& bounds

4C-Photo tennis court

4D-Photo Facing NW on property

4E-8 towards Dr. Desai's house

4F-Photo NW towards tennis court

4G-Photo SW on property

5A-letter dated 11-15-94 of
approval -Hale

5B-Letter dated 11-15-94 of
approval -Leow

5C-Letter dated 1-15-94 of approval

-~Huber

5D-Letter dated 9-14-95 of approval
-Lee

6~-Survey of property in question
9-12-95

7A-CRG Subdivision Plan 7-25-83
7B-CRG Subdivision Plan 7-25-83

(pg 2)
B8-CRG Subdivision Plan 88-327-S5SPH
file
9-Case 87-307-A incl. petition from
file
Protestant's Exhibits No. l-Letter dated 10~27-93 to Desal
from Cunat

January 19, 1996 Record of Proceedings filed in the Circuit
Court for Baltimore County.

Record of Proceedings pursuant to which said Order was entered

and upon which said Board acted are hereby forwarded to the Court,

together with exhibits entered into evidence before the Board.

Respectfully submitted,

Charlotte E. Radclé%fe, Legal Secretary
County Board of Appeals of Baltimore
County, Room 49, Basement - Old Courthouse
400 Washington Avenue

Towson, MD 21204 (410) 887-3180

cc: Edward C. Covahey, Jr., Esquire
Shashi Desai, M.D.

Robert A. Hoffman, Esquire

J. Stephen Cunat, M.D.

People's Counsel for Baltimore County




IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

PETITION OF SHASHI DESAIL
20 Highfield Court *
Cockeysville, Maryland 21030

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL
THE COUNTY BOARD OF APPEALS * ACTION
OF BALTIMORE COUNTY No. 3-C-95-010817

Room 49, 0ld Courthouse, 400 Washing- *
ton Avenue, Towson, MD 21204

IN THE CASE OF: 1IN THE MATTER OF THE
APPLICATION OF J. STEPHEN CUNAT, M,D. *
FOR VARIANCE ON PROPERTY LOCATED ON

THE NORTHWEST END OF HIGHFIELD COURT, *
2,342 FT. NORTH OF THE CENTERLINE OF

POT SPRING ROAD (22 HIGHFIELD COURT) *
8TH ELECTION DISTRICT
3RD COUNCILMANIC DISTRICT *

CASE NO. 95-106-A

*
* * * * * * * * * * * * *

CERTIFICATE OF NOTICE

Madam Clerk:

Pursuant to the provisions of Rule 7-202(e) of the Maryland
Rules of Procedure, Robert O. Schuetz, Lawrence M. Stahl, and
Margaret Worrall, constituting the County Board of Appeals of
Baltimore County, has given notice by mail of the filing of the
Petition for Judicial Review to the representative of every party
to the proceeding before it; namely, Edward C. Covahey, Jr.,
Esquire, 614 Bosley Avenue, Towson, Maryland 21204, Counsel for
Petitioner; Shashi Desai, M.D., 20 Highfield Court, Cockeysville,
Maryland 21030, Petitioner; J. Stephen Cunat, M.D., 22 Highfield
Court, Cockeysville, Maryland 21030; Robert A. Hoffman, Esquire,
210 Allegheny Avenue, P.0. Box 5517, Towson, Maryiand 21204,
counsel for Mr. Cunat; Peter Max Zimmerman, PEOPLE'S COUNSEL FOR
BALTIMORE COUNTY, 400 Washington Avenue, Room 47} Towson, Maryland
21204; a copy of which Notice is attached hereto and prayed that it

Rl Wenmade F§ pprt hereof.

(S EE AP -

SOLGY 2L fi an gy ’f/

i . AL L2
TN , Charlotte E. Radcli

STy

.
Cou ¥, Legal Secretary
Lioiiy County Board of Appeals, Room 49 ~Basement
- 0ld Courthouse, 400 Washington Avenue
*ﬂﬁﬁ?QEan Towson, MD 21204 (410) 887-3180




95-106-A, J. STEPHEN CUNAT 2
File No. 3-C-95-10817

T HEREBY CERTIFY that a copy of the foregoing Certificate of
Notice has been mailed to Edward C. Covahey, Jr., Esquire, 614
Bogley Avenue, Towson, Maryland 21204, Counsel for Petitioner;
shashli Desai, M.D., 20 Highfield Court, Cockeysville, Maryland
21030, Petitioner; J. Stephen Cunat, M.D., 22 Highfield Court,
Cockeysville, Maryland 21030; Robert A. Hoffman, Esquire, 210
Allegheny Avenue, P.O. Box 5517, Towson, Maryland 21204, Counsel
for Mr. Cunat; Peter Max Zimmerman, PEOPLE'S COUNSEL FOR BALTIMORE
COUNTY, 400 Washington Avenue, Room 47, Towson, Maryland 21204,
this 24th day of November, 1995.

Yo it S 2047

Charlotte E. Radcliffe, Legal Secretary
County Board of Appeals, Room 49 -Basement
0l1d Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180
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TO:

CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.0O. Box 6754

Towscn, MD 21285-6754

(410) -887-2601, TTY for Deaf: (800)-735-2258

COUNTY BOARD OF APPEALS FOR BALTIMCRE COUNTY
01d Courthouse/Room 49

400 Washington Avenue

Towson, MD 21204
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RE: PETITION OF SHASHI DESAI

FOR JUDICIAL REVIEW OF THE
DECISION OF THE COUNTY BOARD
OF APPEALS FOR BALTIMORE COUNTY

IN THE MATTER OF

THE APPLICATION OF

J. STEPHEN CUNAT FOR
VARIANCE ON PROPERTY LOCATED
ON THE NORTHWEST END OF

* IN THE
CIRCUIT COURT 7!
*  FOR R

BALTIMORE COUNTY.
* ™D

HIGHFIELD COURT, 2,342 FT. NORTH )

OF THE CENTERLINE OF POT SPRING
ROAD (22 HIGHFIELD COURT)

8TH ELECTION DISTRICT

3RD COUNCILMANIC DISTRICT

IN THE COUNTY BOARD OF APPEALS
CASE NO. 95-106-A

* * * * *

* CASE NO.

2% 03005 01031

*

* * * * *

PETITION FOR JUDICIAL REVIEW

Shashi Desai, Petitioner, by Edward C. Covahey, Jr.,
his attorney, files this Petition for Judicial Review pursuant
to Maryland Rule 7-202, and represents unto this Honorable
Court:

The Petitioner requests judicial review of the Order
of the County Board of Appeals of Baltimore County granting
unto J. Stephen Cunat, M.D., a variance to permit a side yard
setback of 0 feet in lieu of 2.5 feet for an existing tennis
court at 22 Highfield Court. Petitioner was a party to the

Agency proceedings.

EDWARD C. COVAHEY, JR.
— T 614 Bosley Avenue
epen AR RS Towson, Maryland 21204
AR (410) 828-9441
P ; Attorney for Petitioner
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of November,
1995, a copy of the foregoing Petition for Judicial Review was
mailed, first class, postage prepaid, to the County Board of
Appeals of Baltimore County, 0ld Courthouse, Rcocom 49, 400
Washington Avenue, Towson, Maryland 21204, and Robert A.
Hoffman, Esq., 210 Allegheny Ave., P. 0. Box 5517, Towson,

Maryland 21204, Attorney for J. Stephen Cunat.
A S

EDWARD C. COVAHEY, JR.

95-11-30,1dr




(ﬂnuntg%uarh of Appeals of Baltimore ngntg

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

November 24, 1995

Robert A. Hoffman, Esquire
VENABLE, BAETJER & HOWARD, LLP
210 Allegheny Avenue

Towson, MD 21204

RE: Civil Action No. 3-C-95-010817
J. STEPHEN CUNAT, M.D.,

Dear Mr. Hoffman:

Notice is hereby given, in accordance with the Maryland Rules
of Procedure, that a Petition for Judicial Review was filed on
November 20, 1995, in the Circuit Court for Baltimore County from
the decision of the County Board of Appeals rendered in the above
matter. Any party wishing to oppose the petition must file a
response within 30 days after the date of this letter, pursuant to
Rule 7-202(d)(2)(B).

Please note that any documents filed in this matter,
including, but not limited to, any other Petition for Judiclal
Review, must be filed under Civil Action No, 3-C-95-~-010817.

Enclosed is a copy of the Certificate of Notice, which has
been filed in the Circuit Court.

Very truly yours,

S
K{w&«[%g ke
Charlotte E. Radcli
Legal Secretary

Enclosure

c: J. Stephen Cunat, M.D.
People's Counsel for Baltimore County
Pat Keller /Planning
Lawrence E. Schmidt /PDM
Arnocld Jablon /PDM
W. Carl Richards /PDM
Docket Clerk /PDM
virginia W. Barnhart, County Attorney
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(ﬁnunig Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

November 24, 1995

Edward C. Covahey, Jr., Esquire

COVAHEY & BOOZER, P.A.

614 Bosley Avenue

Towson, MD 21204 )

RE: Civil Action No. 3-C-95-010817
J. STEPHEN CUNAT, M.D.

Dear Mr. Covahey:

In accordance with Rule 7-206(c) of the Maryland Rules of
Procedure, the County Board of Appeals is required to submit the
record of proceedings of the petition for judicial review which you
have taken to the Circuit Court for Baltimore County in the above-
entitled matter within sixty days.

The cost of the transcript of the record must be paid by you.
In addition, all costs incurred for certified copies of other
documents necessary for the completion of the record must also be
at your expense.

The cost of the transcript, plus any other documents, must be
paid in time to transmit the same to the Circuit Court within sixty
days, in accordance with Rule 7-206(c).

Enclosed is a copy of the Certificate of Notice which has been
filed in the Circuit Court.

Very truly yours,

CAMAGS, foleby)
Charlotte E. Radclif
Legal Secretary

Enclosure

c: Shashi Desai, M.D.

MICROFAtep
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=106~ /J. Stephen Cunat
firms CBA
/Q g7 - John Grason Turnbull 1T, J)

The Qircuit Qourt for Baltimare County

THIRD JUDICIAL CIRCUIT OF MARYLAND

CHAMBERS OF COUNTY COURTS BUILDING
JOHN GRASON TURNBULL, II , ' TOWSON, MARYLAND 21204
COUNTY ADMINISTRATIVE JUDGE {410) B87-2647
IN THE CIRCUIT COURT *

FOR BALTIMORE COUNTY

PETITION OF SHASHI DESAI

20 Highfield Court *
Cockeysville, Maryland 21030 CIVIL
*®
FOR JUDICIAL REVIEW OF THE DECISION ACTION
OF THE COUNTY BOARD OF APPEALS *
OF BALTIMORE COUNTY No.3C95010817
%
IN THE MATTER OF THE APPLICATION OF
J. STEPHEN CUNAT, M.D. FOR VARIANCE ON *
PROPERTY LOCATED ON THE NORTHWEST END OF
HIGHFIELD COURT, 2,342 FT. NORTH OF THE *
CENTERLINE OF POT SPRING ROAD (22 HIGHFIELD)
8TH ELECTION DISTRICT *
3RD COUNCILMANIC DISTRICT
*
* * * * * * * * * ke e ke *
OPINTON AND QRDER

Petitioner, Shashi Desai, appeafs from the County Board of Appeal’s decision to graht
a variance to Respondent, J. Steven Cunat. This court heard argument on July 18, 1996, and
held the matter sub curia pending a review of the record. Petitioner’s issues have been
“condensed to one narrow issue, rephrased as:

Whether the County Board of Appeals properly granted the variance requested by

Cunat to have a setback of zero feet from the property line?

2 FILED 0989 "WCROFEMED
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The court has reviewed the testimony, the exhibits and heard argument from the parties
and finds that the Board’s action was supported by substantial evidence and therefore this court
must affirm the decision of the County Board of Appeals.

STATEMENT OF FACTS

The County Board of Appeals for Baltimore County, (“Board™), conducted a hearing
on September 19, 1995, on Dr., Cunat’s, (“Cunat”), request for a variance. The subject
property , 22 Highfield Court, is a residential lot located in the Overlook subdivision, which is
made up of lots rﬁnging in size from three to five acres. Cunat’s lot is approximately 3.1
acres and is improved by a two-story dwelling with an attached garage and a tennis court.

The rear yard of l:hls lot is densely forested from approximately 20 feel out from the
house. At t}us point, the rear yard slopes down steeply to a stream. On the south side of the
house, the property also drops off steeply, which has nece531tated the construction of a
retaining wall at the base of that drop. Being zoned RC-4 the property is required to have
private well and septic. The septic reserve area runs north to south and takes up
approximately one-quarter of an acre of the total area of the lot.

Until August of 1993, this property was owned by the Rubins. After obtaining a
building permit in the fall of 1986, the Rubins constructed a tennis court with a surrounding
fence on the south side yard of their lot, After completing construction of the tennis court, the
Rubins discovered Baltimore County Zoning Regulations, (“B.C.Z.R.”), § 400.1 rgquired that
accessory structures, such as a tennis court, be placed in the rear yard rather than in a side
yard.

i
-

The Rubins, therefore, filed a Petition for Zoning Variance, requesting a variance from

2
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§ 400.1, to permit the tennis court to remain in the side yard instead of the required rear yard.
In tﬁeir Petition, the Rubins also requested approval of a side yard setback of fifteen feet, the
distance the Rubins believed the tennis court to be from the side yard lot line. It is evident
from the Petition that the Rubins placed the tennis court in the side yard because the
topography of the lot prohibited placement of the tennis court in the rear lot and because the
sepfic reserve area, the grade and the retaining wall prohibited placement of the tennis court
closer to the house. Various letters were submitted in support of the Rubins’ request for this
variance, including one from Desai in which he states he is aware of the location of the tennis
court and has no objection to the existence of the tennis court. On January 21, 1987, the
Zoning Commissioner for Baltimore County, (“Commissioner”), granted the variance
requested by the Rubins with the condition that the fence surrounding the tennis court be
located no closer than fifteen feet from the south property line.

After the Commissioner granted the variance, the RL}bins received a survey of their
property, which indicated that the fence surrounding the tennis court was actually five feet, not
fifteen feet, from the south property line. To correct the problem, the Rubins filed a Petition
for Special Hearing, requesting that the Commissioner remove the restriction placed on the
variance that the tennis court and its surrounding fence be no closer than fifteen feet from the
south property line and that the Commissioner permit the tennis court to remain in its present
location. A hearing was held on the special hearing request, at which Desai appeared to
protest the tennis court being located closer than fifteen feet from his property line. On
February 25, 1988, the Commissioner granted the Petition for Special Hearing and ordered

-

that the restriction contained be removed in order to allow the tennis court and its surrounding

3
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fence to be closer than fifteen feet to the property line. No specific setback distance was
provided in the Commissioner’s Order. Desai did not appeal this decision.

Cunat submitted a Contract of Sale on June 3, 1993, to purchase 22 Highfield Court.

A survey completed in anticipation of that sale disclosed that the southwest corner of the tennis
court and its surrounding fence actually extended two feet over the property line. Attempts
were made to purchase a small strip of land from Desai or to purchase an easement in order to
remedy the encroachment. Desai refused these offers.

After the purchase of the property, Cunat became aware that the variance did not cure
the two and a half foot setback required by B.IC.Z.R. § 400.1. To clarify the record Cunat
filed the Petition for Zoning Variance at issue in this appeal, requesting a zero foot setback
and permitting the tennis court to rem.ain exactly where it has been located since it was
constructed in 1986.

STANDARD OF REVIEW

A reviewing court’s role is limited to determining if there is substantial evidence in the
record as a whole to support the agency’s findings and conclusions and to determine if the
administrative decision is premised upon an erroneous conclusion of law. United Parcel
Service v, People’s Counsel, 336 Md. 569, 577, 650 A.2d 226 (1994). The court must decide .
in each case whether the agency’s decision is “in accordance with the law or whether it is
arbitrary, iilegal or capricious.” Moseman v. City Council, 99 Md.App. 258, 262, 636 A.2d
499, cert denied 335 Md. 229, 643 A.2d 383 (1994).

The scope of review is limited to whether a reasonable mind reasonably could have

reached the factual conclusion the agency reached.” Kade v. Charles Hickey School, 80

4
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Md.App 721, 725, 566 A.2d 148 (1989). The de;:ision of the administrative agency must be
affirmed if the factual issues decided were fairly debatable in light of the evidence produced
before the agency. Board of County Commissioners v, Holbrook , 314 Md. 210, 218, 550
A.2d 664 (1988). An issue is fairly debatable \Iﬁvhen there is substantial evidence upon which
the administrative decision can be reasonably based, regardless of the presence of conflicting
evidence or inferences, regardless of questions of credibility and regardless of whether the
administrative body came to a conclusion that the court would not have rezllched on the same
evidence. Moseman v, County Council, 99 Md.App 258, 262-63, 636 A.2d 499 (1994).
It is not the function of the reviewing court to substitute its judgment for that of the
administrative agency, even on the question of appropriate inferences to be drawn from the
evidence. Moseman at 263.

DISCUSSION
The standard for granting a variance is whether strict compliance with the regulations

would result in practical difficulty or unreasonable hardship and that it should be granted only
if in strict harmony with the spirit and intent of the zoning regulations; and only in such

_ manner as to grant relief without substantial injury to the public heaith, safety and general
welfare. In regards to area variances we are only concerned that the conditions peculiar to
the land in question presented practical difficuities. Cromwell v. Ward, 102 Md.App. 691,
710 (1995). “Zoning matters,. . . depend upon the unique facts and circums_tances"of a
particular location, and must be analyzed individually.” ]d, (emphasis in original). The court

finds it was clear that the evidence in this case was fairly debatable on the issue of practical

difficulty.
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In determining whether a practical difficulty exists, deserving of a variance, the
following criteria should be considered:

1) Whether compliance with the strict letter of the restrictions governing
area, set backs, frontage, height, bulk or density would unreasonably prevent
the owner from using the property for a permitted purpose or would render
conformity with such restrictions unnecessarily burdensome.

2) Whether a grant of the variance applied for would do substantial
Justice to the applicant as well as to other property owners in the district, or
whether a lesser relaxation than that applied for would give substantial relief to
the owner of the property involved and be more consistent with justice to other

property owners.

3) Whether relief can be granted in such fashion that the spirit of the
ordinance will be observed and public safety and welfare secure.

McLean v. Soley, 270 Md. 208, 214-15 (1973).

Givén the facts of this case, these criteria are met by the evidence. At the hearing,
Cunat prod‘uced substantial evidence through testimony, expert witnesses and exhibits
demonstrating that the lot is subject to unique circumstances, beyond the general
characteristics of the neighborhood. The testimony demonstrated that this particular lot was
subject to steep slopes, some sloping into a stream, and on the south side of the property,
slopes requiring a retaining wall. (T.32,73). Due to the topography of the land and the
necessity for private water and sewer the large part of the yard was occupied by the well site
and the septic reserve area. (T.76). The only ﬁossible location for the tennis court was the
side yard. (T.74). While the expert testified that one lot in the development shared some of
the characteristics of the Cunat lot, that lot as well as the others had more usable space, as
they were not impacted by steep slopes or septic reserve areas. (T.77).

There was substantial evidence submitted to the Board demonstrating that the property

BATEI T 0
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was subject to exceptional topographical conditions. The court has considered all of the
evidence in the administrative record. If the decision is fairly debatable, the decision of the
Board must be affirmed.

Accordingly, it is this 6th day of January, 1997,

ORDERED, by the Circuit Court for Baltimore County that the decision of the Board

of Appeals be AFFIRMED.

JOHN G SO TURR BULL I
dmlmstr ive Judge for Baltimore County

Copies sent to:

Edward C, Covahey, Jr., Esquire
Counsel for Petitioner

John H. Zinc, Esquire

Patricia A. Malone, Esquire
Counsel for Respondent
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IN THE MATTER OF ¥* BEFORE THE
THE APPLICATION OF
J. STEPHEN CUNAT, M.D. * COUNTY BOARD OF APPEALS

FOR VARIANCE ON PROPERTY LOCATED
ON THE NORTHWEST END OF HIGHFIELD
COURT, 2,342 FT NORTH OF THE
CENTERLINE OF POT SPRING ROAD

(22 HIGHFIELD COURT)

*

OF

*

BALTIMORE COUNTY

8TH ELECTION DISTRICT * CASE NO: 95-106-A
3RD COUNCILMANIC DISTRICT
* * * * * * * * * * * * * * * * "

OPINION

J. Stephen Cunat, M.D., filed a Petition for Variance to
permit a side yard setback of 0 ft. in lieu of the required 2.5 ft.
for an existing tennis court on the southeast side of his single-
family dwelling at 22 Highfield Court in the subdivision known as
Overlpok in the Third Councilmanic District; and to amend Cases 87-
307~m& 88-277~-A and 88-327-SPH accordingly.

hfter a hearing before the Zoning Commissioner, who granted
the Pgtition for Variance and the amendment of the aforementioned
cases'by Order dated December 21, 1994, Protestant and neighbor Dr.
shashli Desail, who lives at 20 Highfield Court, filed a timely
appeal.

At a de novo hearing on the appeal, this Board recelved
testimony from the property owner, Dr. Cunat, as well as Registered
Landscape Architect, David Martin, and surveyor, Robert P. Henry,
both of George W. Stephens, Jr., and Associates, Inc., witnesses
for the Petitioner. Robert A. Hoffman represented the Petitioner
as legal counsel. Dr. Desai testified as the single Protestant
/Appe}lant and appeared pro se. The Board also received

docum?ntary evidence.
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Ccase No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

Section 307.1 of the Baltimore County Zoning Requlations

(BCZR) permits the Board of Appeals to grant a variance upon
certain terms and conditions which, in pertinent part in this case,
allow a variance where speclal circumstances or conditions exist
that are unique to the land or structure which is the subject of
the varlance requested, and where strict compliance with the zoning
regulations for Baltimore County would result in practical
difficulty or unreasonable hardship.

Testimony and evidence presented in Petitioner's Exhibit 1
indicate that the subject property consists of 3.105 acres, more or
less, zoned R.C. 4, and is improved with a one-story dwelling and
a Har-Tru (asphalt) tennis court, which is the subject of this
appeal. The property is located on a panhandle drive in the
community known as Overlook, which is comprised of substantially-
sized houses on lots of 3 to 5 acres.

As shown by testimony and in Petitioner's Exhiblts 8 and 9,
the subject property has an extensive zoning history with regard to
the construction of the tennis court. In Case No. 87-307-A, then
Zoning Commissioner Arnold Jablon, on January 21, 1987, granted a
variance to permit the tennis court to be located in the side yard
in lieu of the required rear yard with a side yard setback of 15
ft. in lieu of the required 50 ft., and a further restriction that
no lighting would be permitted for night play on the tennis court.

The owners of the property at that time, Louis J. and Joan M.
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case No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

Rubin, had the tennis courts installed.

Testimony and additional evidence revealed, in fact, that the
tennis court was built closer to the property line than permitted
by the previously granted variance. A second Petition was
subsequently field in Case No. 88-277-A requesting a variance for
a side yard setback of 5 ft. for the existing tennis court. Before
thig Petition was heard, the case was dismissed by the Petitioner
in open hearing on February 22, 1988. A third Petition (Case No.
88-327-A) was then filed seeking relief from the 15-ft. restriction
applied by Mr. Jablon. In an Order dated February 25, 1988, then
Deputy Zoning Commissioner Ann M. Nastarowicz granted the requested
relief to allow the tennis court to be closer to the property line
than 15 ft. No specific distance was stated in the order. 1In
addition, the Deputy Zoning Commissioner required that the site be
landscaped in accordance with the Baltimore County Landscape
Manual.

Dr. Cunat, the Petitioner in the case currently before us,
testified that he and his wife purchased the subject property at 22
Highfield Court in August 1993, Before settlement, Cunat was
notified by his real estate agent that the existing tennis court
had been built crossing the property line between 22 Highfield
Court and 20 Highfield Court, the property owned by the Appellant,
Dr. Desai. Dr. Cunat further testified that he suggested to Dr,

Desal that he would like to purchase elther the area of land where
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case No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

the tennis court encroached or to purchase an easement on that
plece of land. Dr, Desal declined that request, and Dr. Cunat then
determined to seek the 0 ft. setback variance and to move the chain
1ink fence surrounding the tennis court to coincide with his
property line. Dr. Cunat further indicated that he would be
willing to remove the remaining surface encroachment from Dr.
Desal's property if he were given permission to do so by Dr. Desai,

Settlement on 22 Highfield Court occurred on August 13, 1993,
and Abbey Fence Company moved the fence in accordance with the
contract dated August 21, 1993 (Petitioner's Exhibit 2). Dr. Cunat
further testified that a corner of the asphalt paving, which was
previously part of the playing area of the tennis court, remains on
Dr. Desal's property.

The Petitioner described the topography of his lot indicating
a rear lot with woods 20 ft, from the dwelling, then dropping
steeply to a stream. Said limitation was given as the reason that
pr. Rubin had requested the initial variance to build in the side
yard when he had the tennis court constructed. 1In the side yard,
the property is constricted, according to testimony by Dr. Cunat,
by another steep drop and retaining wall plus the septic fleld,
which prevents the tennis court from being placed closer to his
house or west of the dwelling. Further, the tennis court has a
sprinkler system installed underground, which would be both

difficult and expensive to relocate.
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Case No. 95-106—-A /J. Stephen Cunat, M.D. -Petitioner

The next witness for the Petitioner was David Martin,
Registered Landscape Architect, employed by G. W. Stephens, Jr.,
and Assocliates, Inc. Mr, Martin was offered and accepted as an
expert on land planning and landscape architecture. Mr. Martin
testified that the information contained on Petitioner's Exhibit 1
is accurate, and that the tennis court encroached 2 ft. 8 in. onto
IDr. Desal's property. Martin further testified that the fence
surrounding the tennis court has been relocated and is now within
the property of Dr. Cunat. He further indicated that the subject
property is unique within the lots of Overlook in that the open and
lavel area of the rear yard is smaller than most of the others in
the subdivision, and that the side yard was the only available
space for a tennis court on this particular lot. In addition, it
was Mr. Martin's testimony that he belleved there would be no
adverse impact to the neighborhood from a 0 ft. setback for a
tennis court on this lot.

On cross—examination by Dr. Desai, Mr. Martin testified that
the fence has been relocated to be in conformance with the 0 ft.
getback and that a small "sliver" of the asphalt surface still
exists on Dr. Desai's lot. In answer to Dr. Desal's question as to
whether the tennis court could be moved to conform with the 2.5 ft.
setback required by the regulations under Section 400.1 of the
BCZR, Mr. Martin answered that he did not have precise knowledge of

how much the court could be moved, but he believed the possibility
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Case No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

existed, although in actuality it would be difficult.

As a witness for the Petitioner, Robert P. Henry, Chief of
Surveys for G. W. Stephens, Jr., and Associates, Inc., testified
that existing conditions are that the fence 1s entirely on Dr.
Cunat's property and only a portion of the tennis court surface
extends beyond the property line.

on his own behalf as Appellant, Dr. Desal testified that he
first learned of the encroachment of the tennis court onto his
property when Dr. Cunat proposed to purchase the house with tennis
court at 22 Highfield Court. Desal testified that he is concerned
that the proximity of the tennis court will adversely affect the
sale of his property, should he ever choose to sell, although he
has no current plans to do so. It was Dr. Desal's testimony that
he wished for the tennis court to be moved closer to Dr. Cunat's
house so that the fence and the trees which screen the tennis court
could be contained within Dr. Cunat's property lines.

On cross-examination by Robert Hoffman, counsel for
Petitioner, Dr. Desal testified that he remembered attending the
hearing of 1988, but that he did not understand what was going on.
Further, he did not know that the tennis court actually encroached
on his property until Dr. Cunat purchased 22 Highfield Court in
August 1993. He further testified that the tennis playing did not
disturb him, but the fact of encroachment onto his property did.

Upon consideration of the testimony and evidence, we find that

It
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Case No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

there are circumstances peculiar to the subject property which
warrant the granting of the variance as requested in accordance
with the requirements under BCZR Section 307.1. Given the
topography of the lot at 22 Highfield Court and the septic
requirements, the placement of the tennis court in the current

situation meets the threshold under Cromwell v. Ward, 102 Md.App.

691, 703 (1995), as to the uniqueness of the parcel.

Further, the tennis court was placed under the assumptions
which were made based on information brought by professionals at
the time of the previous zoning cases as clted. Dr. Cunat
purchased the subject property based on the assumption that he
would be able to use the property as it was presented with the
existing tennis court. Although this fact in no way gives Dr.
Cunat the leave to have any part of his tennis court on property
not his own, i.e., Dr. Desai's property, strict compliance with the
zoning regulations would result in unreasonable hardship and
practical difficulty to necessitate the relocation of the tennis
court to a setback minimally different from that which would have
existed under the previous zoning condition, i.e., less than 15 ft,
Moreover, we are persuaded that a setback of 0 ft. in lieu of the
required 2.5 ft. will have no adverse impact on Dr. Desai's use of
his property, or on that of any other properties in the area.

For the reasons stated above, we will grant the Petition for

variance in accordance with the site plan marked as Petitioner's




case No. 95-106-A /J. Stephen Cunat, M.D. -Petitioner

Exhibit 1, legitimizing an existing condition and allowing the
tennis court and fence tc adjoin the property line at 0 ft.
ORDER

IT IS THEREFORE, this 19th day of Qctober » 1995 by

the County Board of Appeals of Baltimore County,

ORDERED that the Petition for Variance to permit a side yard
setback of 0 ft. in lieu of 2.5 ft. for an existing tennis court at
22 Highfield Court be and 1s hereby GRANTED.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the

Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

M&tgarq\)Worrall
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Baltimore County Government

Zoning Commissioner
Office of Planning and Zoning

Suite 112 Courthouse )
400 Washington Avenue
Towson, MD 21204 (410) 887-4386

Décember 21, 1994

G. Page Wingert, Esquire
Venable, Baetjer & Howard
210 Allegheny Avenue
Towsan, Maryland 21204

RE: PETITION FOR ADMINISTRATIVE VARIANCE
NW/end of Highfield Court, 2,342' N of the ¢/l of Pot Spring Road
(22 Highfield Court)
8th Election District - 3rd Councilmanic District
J. 8tephen Cunat, M.D. - Petitioner
Case No. 95-106-4

Dear Mr. Wingert:

Enclosed please find a copy of the decision rendered in the
above-captioned matter. The Petition for Administrative Variance has been
granted in accordance with the attached Order.

In the event ‘any party finds the decision rendered is unfavor-
able, any party may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on
filing an appeal, please contact the Zoning Administration and Development

Very truly yours,

Management office at 887-3391.

LAWRENCE L. SCHMIDT
Zoning Commissioner
LES:kis ‘ for Baltimore County

ce: Dr. J. Stephen Cunat
22 Highfield Court, Cockeysville, Md. 21030

Dr. Shashi Desai
20 Highfield Court, Cockeysville, Md. 21030

Paople's Counsel
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Petition for Administrativ% Varigt c%@
S 166 —
to the Zoning Commissioner of Baltimore County

22 Highfield Court
for the property located at Cockeysville, Maryland 21030

which is presently zoned RC4

This Petition shall be fifed with the Office of Zoning Administration & Development Managemeont.
The undersigned, legal ewner(s) of the praperty situate in Baltimore County and which is described in the description and plat attached
hereto and made a part heraof, hereby petition for a Variance from Section(s)

400.1 to permit a_sidg yvard setback of an accessory structure (tennis
.cou?t) of 0O fee? in lieu of the required 2.5 feet and to amend the
relief granted in zoning case numbers 87-307-A, 88-277-A and 88-327-SPH.

of the Zoning Regulations of Baftimore County, 1o the Zoning Law of Baltimare County; for the following reasons: (indicate hardship or
practical difficulty)

See "Reverse. Side

Property is to be posted and advertised as prescribed by Zoning Regulations. _
[, or we, agree to pay expenses of above Variance advertising, posting, etc., upon filing of this petition, and further agree to and are to
e bound by the zoning regulations and restrictions of Baltimore County adapted pursuant to the Zoning Law for Baltimore County.

I/We do solemaly declare and affiom, under the penalties of perjury, that Uwe are the
legal awner(s) of the property which is the subject of thig Petitlon,

Canfract PurchaserfLessee: Legal Owner(sh

J. Stephen Cunat, M.D,

{Type of Print Name) (lype or Print Name)
LR, Gl 20,
Signature Sigature 7
Address (Type or Print Name)
City State Zipcode Signature
Attorney for Petitloner: . 22 Highfield Court 337-1440
G. Page Wingert :
[Type or Print Name} Address’ Phane No
% /@ %ﬂ‘e’ W Cockeysville, Maryland 21030
:J v ¢ Clty \ Statag Zipcode
o lgnature 1 Name, Address and phone number ¢ legal owner, contract purchaser ar representative
i enable, Baet'jer & Howard e A
o 210 Allegheny Avenue :
'S | 494-6200 ¢. Page Wingert
,. Address Phone No. Nama 2 lo Al 1egheny Avenue
1 ~J~\lTowson, Ma ' Towson, Maryland—21204_—494=6200
u State Zipcode Address Phone No.
A Public Hearlng having been requested ond/or found to be required, it Is ordered by the loning Commissioner of Ballimore County, this ____ doy of A
that the sublect maller of this peiliiion be sel fora public hearing , advertised, as required by the 1oning Regulations of fattimore County, in lwo newspapers of general
dirculalion throughoul Ballimore Counly, and thal the properly ba reposied. . o
N loning Commissioner of Ballimore County

£
{3 % Cfbeviewen sy: DATE: TEM #: !
& _.LL___

ESTIMATED POSTING DATE: 7/t’ - ? }l -
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g ff- ] . t in support of »
IAAVIU Administrative Variance
The undersigned hereby a.fﬁrms under the penalties of perjury to the Zoning Commissioner of Baltimore County, as (ollows;

That the information hercin given is within the personal knowledge of the Affiant(s) and that Affiant(s) is/are competent Lo
testify thereto in the event that a public hearing is scheduled in the future with regard therelo.

That the Affiant(s) doesfdo prri'scnlly rsideat_22 Highfield Court

address
Cockevysgville MD 21030
City State Zp Code

That based upon personal knowledge, the following are the facts upon which IAve base the request for an Administrative

Variance at the above address; (indicete hardship of practical difficutty)

This variance request involves the location of an existing tennis court on Petitioner’s property, which he
purchased in August, 1993, Although the plans and petitions from the prior zoning case (88-327-SPH)
involving the location of the tennis court on this property indicated a 5-ft. setback existed, a professional
survey undertaken by Petitioner in preparation for settlement on the purchase of the property revealed that
the existing fence surrounding the tennis court actually encroached upon the neighbor’s property. Upon
learning of this encroachment, Petitioner had the fence surrounding the tennis court moved and relocated as
close as possible to the tennis court which resulted in a O-ft. setback for the fence from the property line.
Accordingly, Petitioner is requesting the subject variance to allow this 0-ft setback in liew. of the 2.5-ft.
setback required for an accessory structure under Section 400.1 BCZR. The Petitioner is faced with a
practical difficulty in complying with Section 400.1 BCZR since he cannot increase the setback any more
without destroying part of the tennis court. To require the Petitioner to destroy part of the tennis court in
order to accommodate the fence would place an unreasonable hardship upon the Petitioner, particularly in
light of the fact that the tennis court and fence predate the Petitioner’s ownership of the property. For
these reasons, the Petitioner respectfuily requests your approval of the setback variance sought herein.

‘That Affiant(s) acknowledge(s) that if a protest is filed, A aut(s) will be required to pay a reposting and advertising fec and
may be required to provide additional information.

&M{TAM A9

{sighature) {algnature}
J. Stephen Cunat, M.D.
{type of peint name) (type of print name}
STATE OF MARYLAND, COUNTY OF BALTIMORE, to wit:
| HEREBY CERTIFY, this@ D dayof __September ,19_94 | before me, a Notary Public of the State

of Maryland, in and for the County aforesaid, personally appeared
J. Stephen Cunat, M.D.

the Affiants(s) herein, personally known or satisfactorily identified to me as such Alfianti(s), and made oath i due form of law
that the matters and facts heteinabove sel forth are true and corvect to the best of hisfherftheir knowledge and beliel.

AS WITNESS my hand and Notarial Seal.

9/2a]aY y )

date NOTARY £UBLIC

My Commission Expires: /0//5/?6,




ZONING DESCRIPTION

22 Highfield Court
Cockeysville, Maryland 21030
8th Election District

Located on the north end of Highfield Court at a distance of 2342 feet more or less north of the
centerline of Pot Spring Road to a point. Thence $82"43°57"W, 351.4’, to a point, thence
N12~38’51”W, 115.01” to a point, thence N05°02°51”"W, 330.0’ to a point, thence S80"36°52"E,
219.6 to a point, thence §59°32°04”E, 177.51 to a point, thence S06"34’S5”E, 261.73’ to a
point, thence $16°20°52"E, 11.12’ back to the point of beginning.

Being also known and designated as Lot 33 on “Plat 2 Overiook” which plat is recorded among
the Plat Records of Baltimore County in Plat Book EHK, Jr. No. 51, folio 72.

"MICROEN P
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ZONING DEPARTMENT OF BALTIMORE COUNTY 7“; — /06 A7
Towsen, Maryland
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CERTIFICATE OF PUBLICATION

TOWSON, MD., Cv(_;?’“. 0 , 1gﬂ

THIS IS TO CERTIFY, that the annexed advertisement was

published in THE JEFFERSONIAN, a weekly newspaper published
in Towson, Baltimore County, Md., once in each of L successive

weeks, the first publication appearing on ‘ 02 , 19 i?__y

THE JEFFERSONIAN,

P

LEGAL AD. - TOWSON
N

“MICROFILMED
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ZONING DEPARTMENT OF BALTIMORE COUNTY
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REQUEST FOR HEARING

TO THE ZONING COMMISSIONER FOR BALTIMORE COUNTY:

Re: Cage Number: 95‘“ /Oé \'/4
petitioner(s): J. S- +Qf@/ﬂPAJ OUALH'&“

Location: Z, ti ;—%é %{g:éﬁé g ’gzﬁ,z /{L

FRERRNE

iy SHAsH DESA |

Name(s) -===== (TYPE DR PRINT)

{l/’}'i;;agal Owners [ } Residents, of

o fﬂ%%/&«ku Lo und)

Addgress

0 g ekondsy //cr, MD 41030

City/State/Zip Codd

which is located approximately foet Erom the

property which is the subject of the above petition, do hereby formally

request that a public hearing be set in thia matter.

MICROFILMFD
Dhanks” Rdal amep

Signature Date

Sigratuce pate
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TO: PUTUXENT PUBLISHING COMPANY
Cctober 27, 1994 Issue ~ Jeffersonian

Please foward billing to:

G. Page Wingert, Esq.
Venable, Baetjer & Howard
210 Allegheny Avenue
Towson, Maryland
494-6200

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimere
County, will hold a public hearing on the property identified herein in
Room 106 of the County Office Building, 111 W. Chesapeake Avenue in Towson, Maryland 21204
or
Room 118, 01d Courthouse, 400 Washington Avenue, Towson, Maryland 21204 as follows:
CASE NUMBER: 95-106-A (Ttem 111)
22 Highfield Court
NW/end Highfield Court, 2342' N of centerline of Pot Spring Road
8th Election District ~ 3rd Councilmanic District
Legal Owner: J, Stephen Cunat, M.D.
HEARING: THURSDRY, NOVVEMBER 17, 1994 at 10:00 a.m. in Room 118, Old Courthouse,

Variance to permit a side yard setback of an accessory structure (tennis court) of zero feet in liem of
the required 2.5 feet and to amend the relief granted in zoning case #87-307-3 and #88-327-8PH.

LAWRENCE E. SCHMIDT
ZONING COMMISSIONER FOR BALTTMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECTAL ACCOMMODATIONS PLEASE CALL 887-3353.
{2) FOR INFORMATION CONCERING THE FILE AND/OR HEARING, PLEASE CALL 887-3391.

MICROFILMED



. Baltimore County Government ‘
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue o
Towson, MD 21204 (410) 887-3353

OCTOBER 21, 1994

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Requlations of Baltimore
County, will hold a public hearing on the property identified herein in
Room 106 of the County Office Building, 11) W, Chesapeake Avenue in Towson, Maryland 21204
or
Room 118, 01d Courthouse, 400 Washington Avenue, Towson, Maryland 21204 as follows:

CASE NUMBER: 95-106-A {Item 111)

22 Highfield Court

NiW/end Highfield Court, 2342' N of centerline of Pot Spring Road

8th Election District - 3rd Councilmanic District

Legal Owner: J. Stephen Cunat, M.D.

HEARING: THURSDAY, MOVVEMBER 17, 1994 at 10:00 a.w. in Room 118, 01d Courthouse.

Variance to permit a side yard setback of an agcessory structure (tennis court) of zero feet in lieu of
the required 2.5 feet and to amend the relief granted in zoning case #87-307-A and #88-327-SPH.

Arnold Jablon
Director

ce: J. Stephen Cunat, M.D.
G, Page Wingert, Esq.
8. Desai, M.D.

NOTES: (1) ZONING SIGN & POST MUST BE RETURNED TO RM. 104, 111 W. CHESAPEAKE AVENUE ON THE HEARING DATE.

(2) HEARINGS ARE, HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353.
(3) FOR INFORMATION CONCERING THE FILE AND/OR HEARING, CONTBCT THIS OFFICE AT 887-3391.

MICRGFH,MF’!’)

s—gf“) Printed wilh Soybean Ink
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Baltimore Counly Government
Office of Zoning Administration
and Devclopment Management

111 West Chesapeake Avenue
Towson, MD 21204 (410) 887-3353

September 30, 1994

NOTICE OF CASE NUMBER ASSTGNMENT

TO: J. Stephen Cunat, M.D. ,
22 Highfield Court
Cockeysville, Maryland 21030

Ra: CASE NUMBER: 95-106-A (Item 111)
22 Highfield Court _
WW/end Highfield Court, 2342' N of centerline of Pot Spring Road \

8th Election District - 3rd Councilmanic

Please be advised that your Petition for Administrative Zoning Variance has been assigned the above case

number. Contact made with this office regarding the status of this case should reference the case number and
be directed to 887-3391, This notice also serves as a refresher regarding the adminlstrative process.

1) Your property will be posted on or before Octcber 2, 19%4. The closing date (0ctober 17, 1994) is the
deadline for a nelghbor to File a formal request for a public hearing. After the closing date, the file will
be reviewed by the Zoning or Deputy Zoning Commissioner. They may (a) grant the requested relief, (b} deny the
requested rellef, or {c) demand that the matter be set in for a public hearing. You will receive writien
notification ag to whether or not your petition has been granted, denied, or will go te public hearing,

2) In cases requiring public hearing (whether due to a nejghbor's formal request or by Order of the
Commissioner), the property will 'he repogted and notice of the hearing will appear in a Baltimore County
newspaper. Charges related to the reposting and newspaper advertising are payable by the petitioner(s).

9 3} Please be advised that you must return the sign and post to this office. They may be returned after the
closing date. Failure to return the sign and post will result in a $60.00 charge.

PLEASE UNDERSTAND THAT ON THE DATE AFTER THE POSTING PERIOD, THE
PROCESS IS NOT COMPLETE. THE FILE MUST GO THROUGH FINAL REVIEW. ORDERS

ARE NOT AVAILABLE FOR DISTRIBUTION VIA PICK-~UP. WHEN READY, THE ORDER
WILL BE FORWARDED TO YOU VIA FIRST CLASS MAIL.

Arnold Jablon%

Director

<t
ce: G. Page Wingert, fsq.

MICROFI! MED
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@uug‘ﬂnarh of Appesls of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

Hearing Room - Room 48
0ld Courthouse, 400 Washington Avenue

May 30, 1995

NOTICE OF ASSIGNMENT

NOC POSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN
STRICT COMPLIANCE WITH RULE 2(b). NO POSTPONEMENTS WILL BE
GRANTED WITHIN FIFTEEN (15) DAYS OF SCHEDULED HEARING DATE
UNLESS IN FULL COMPLIANCE WITH RULE 2(c), COUNTY COUNCIL BILL

NO. 59-79.
CASE NO. 95-106-A J. STEPHEN CUNAT, M.D. -Petitioner
NW/end of Highfield Court, 2,342 ft. N of the
¢/l of Pot Spring Road (22 Highfield Court)
8th Election District
3rd Councilmanic District
VAR -To permit side yard setback of 0' in lieu
of required 2.5' for existing tennis court;
and to amend 87-307-A, 88-277-A and 88-327-SPH
accordingly.
12/21/94 -Z.C.'s Order in which Petition for
Variance is GRANTED.
ASSIGNED FOR: TUESDAY, SEPTEMBER 19, 1995 at 10:00 a.m.
c¢c: Dr. Shashi Desai Appellant /Protestant
G. Page Wingert, Esquire Counsel for Petiticner
Dr. J. Stephen Cunat Petitlioner

People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM

Docket Clerk /ZADM

Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney

Kathleen C. Weidenhammer
Administrative Assistant

"MICROFILMED
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, Baltimore County Government '

Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue }
Towson, MD 21204 {(410) 887-3353

ES

OCT. 7 5 1992
J. Stephen Cunat, M.D.

22 Highfield Court
Cockeysville, Maryland 21030

|
Re: [tem 111, Case 95-106

Dear Petitioner:

Yhe Zoning Plans Advisory Committee (ZAC) has reviewed the plans submitted with the above raferenced
petition. The attached comments Lrom each reviewing agency are not intended to indicate the
appropriateness of the zoning action requested, but to assure that all partles, l.e. Zoning
Commissioner, attorney and/or the petiticner, are made aware of plans or problems with regard to the
proposed improvements that may have a bearing on this case. ’

Enclosed are all comments submitted thus far from the members of ZAC that offer or reguest
information on your petition. If additional comments are recelved from other members of ZAC, I will
forward them to you. Otherwise, any comment that is not informative will be placed in the hearing
file. This petition was accepted for filing on Septembar 23 , 1994 and a hearing scheduled
accordingly.

The following comments are related only to the filing of fufure zoning petitions and are aimed at
expediting the petition filing process with this office.

1) The Director of Zoning Mdministration and Development Management has instituted a system wherehy
seasoned zoning attorneys who feel that they are capable of filing petitions that comply with all aspects
of the zoning regulations and petitlons filing requirements can file their petitions with this office
without the necessity of a preliminary review hy Zoning personnel.

2) Anyone uging this system should be fully aware that they are responsible for the accuracy and
completeness of any such petition. ALL petitions filed in this manper will ba yeviewed and commented on
by Zoning personnel prior to the hearing. In the event that the peition has not been filed correctly,
there is always a possihility that another hearing will be required or the Zening Comlgsioner will deny
the petition due to errors or incompleteness.

3} Attorneys, engineers and applicants who make appointments to file petiticns on a regular basis and
fall to keep the sppointment without a 72 hour notice will be required to subedi the appropriate fillng
fee at the time future appointments are mads., Fallure to keep these appointments without proper advance
notice, i.e. 72 hours, will result in the forfelture loss of the filing fes.

Very truly yours,

. Carl Richard.é, Jr.
Zoning Supervisor
WCR:law

. "M
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BALTIMORE COUNTY, MARYLAND
INTER-OFFICE CORRESPCONDENCE
TO: Arnold Jablon, Director DATE: Septenmber 28, 1994

zoning Administration and
Development Management

FROM: Pat Keller, Director
Office of Planning and Zoning

SUBJECT: petitions from Zoning Advigsory Committee

The OFfice of Planning and Zoning\has no comments on the following petition(s):
Item Nos. 105, 107, 109 and (111,

If there should be any further questions or if this office can provide additional
information, please contact Jeffrey Long in the Office of Planning at 887-3480Q,

Prepared by: 0,2%«;, 47/ ‘ B’% €)77 -
Division Chief"./ ém? 4 . W

PK/JL: 1w
DRy R
0Cr 3 1o
‘ _;T}ﬁ%i:}gl/?
ZAC. 105/ PZONE/ZACL
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Baltimore County Government
Fire Department
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BALTIMORE COUNTY, MAR YLAND
DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESOURCE MANAGEMENT
INTER-OFFICE CORRESPONDENCE

T0: ‘ZADM DATE: /@/(a/ ¢

FROM: DEPRM
Development Coordination

SUBJECT: Zoning Adviso y/FQ$Fittee
Agenda: /OI 5[ 7

The Department of Environmental Protection & Resource Management has no
comients for the following Zoning Advisory Committee Items: -

Ttem #'s:  /O%

07
/
//& \ 7
‘\\ &\\{;‘f‘ E} 5
n
e
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BALTIMORE COQUNTY, MARYLAND
INTEROFFICE CORRE S PONDENCE

TO: Arnold Jablon, Director DATE: October 11, 1994
Zoning Administration and Development Management

FRO Robert W. Bowling, P.E., Chief
evelopers Engineering Section

RE: Zoning Advisory Committee Meetiqg\

for October 11, 1994 7 N
Iteme 105, 106, 107, 108 an:(lll '}
W

o

The Developers Engineering Section has reviewed
the subject zoning items and we have no comments.

RWB: 8w

-

e
Wy
i
1
!
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o ) ‘ 0. James Lighthizer

Maryland Department of Transportation e
State Highway Administration Pt

{

7-50-9%

. Ms./Julie Winiarski Re: Baltimare County
Zoning Administration and Item No: ¢ /// @73)
Development Management P
County Office Building e
Room 109

111 W, Chesapeake Avenue
Towson, Maryland 21204

Dear Ms. Winiarski:

This office has reviewed the referenced item and we have no objection to
approval as it does not access'a State roadway and is not effected by any State Highway

Administration project.

Please contact Bob Small at 410-333-1350 if you have any questions.

Thank you for the opportunity to review this item,

Very truly yours,

. David Ramsey, Acting Chief
Engineering Access Permits

Division

BS/

My telephone number is

I Maryland Relay Service for Impaired Hearing or Speech

%' o EGH@FEE?&%EU 1-800-735-2258 Statewide Toll Free

Malling Address: P.O. Box 717 * Baltimore, MD 21203-0717
Street Address: 707 Narth Calvert Street ¢ Baltimore, Maryland 21202



Baltimore County Government
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue o
Towson, MD 21204 (410) 887-3353

January 20, 1995

G. Page Wingert, Eaquire
Venable, Baetjer and Howard
210 Allegheny Avenue
Towson, MD 21204

RE: Petitlon for Administrative Variance
NW/end of Highfield Court, 2,342 ft.
N of ¢/l of Pot Spring Road
{22 Highfield Court)
8th Election District
3rd Councilmanic District
J. Stephen Cunat, M.D.-Petitioner
Case No. 95-106-A

Dear Mr. Wingert:

Please be advised that an appeal of the above-referenced case was
filed in this office on January 19, 1994 by Dr. Shashi Desai. All
materials relative to the case have been forwarded teo the Board of
Appeals. s

If you have any questions concerning this matter, please do not.
hesitate to contact Julie Winiarski at 887-3353.

Sincerely,
ARNOLD J.
Director
AJ:jaw
al People's Counsel

;51'3,‘; e

Mg,
. @”\tf@ JE;;

-

-i ﬂﬁiuﬁ.
L)

Printed with Soyboan Ink

an Roevelard Panor

'3



APPEAL
Petition for Administrative Variance
Nw/end of Highfield Court, 2,342 ft.
N of the ¢/l of Pot 8pring Road
(22 Highfield Court)
8th Election District - 3rd Councilmanic District

J. Stephen Cunat, M.D.-PETITIONER
Case No. 95-106-A

Petition{s) for Administrative Variance

Description of Property

Certificate of Posting

Certificate of Publication

Request for Hearing

Zoning Plans Advisory Committee Comments

Petitioner(s) and Protestant(s) Sign~In Sheets

Petitioner's Exhibits: 1 - Plat to Accompany Zoning Variance
2 - Three photographs of tennis court and house
3 - Two photographs of tennis court

Letter to C. A. Ruppersburger from Shashi Desai dated November 15, 1994

Three letters of support

Thirteen photographs of property {(not marked as exhibits)

Zoning Commissioner's Order dated December 21, 1994 (Granted)

Notice of Appeal received on January 19, 1994 from Dr. sShashi Desai

e: G. Page Wingert, Esquire, Venable, Baetjer and Howard, 210
Allegheny Avenue, Towscon, MD 21204
Dr. J. Stephen Cunat, 22 Highfield Court, Cockeysville, MD 21030
Dr. Shashi Desai, 20 Highfield Court, Cockeysville, MD 21030
People's Counsel of Baltimore County, M.8. 2010

Request Notification: Patrick Keller, Director, Planning & Zoning
Lawrence E. Schmidt, Zoning Commissioner
W. Carl Richards, Jr., Zoning Supervisor
Docket Clerk

Arnold Jablon, Director of ZADM NHGR@F‘LMED

b



5/30/95 ~Notice of Assignment for hearing scheduled for Tuesday,

September 19,

Dr. Shashi Desal

G. Page Wingert, Esquire

Dr. J. Stephen Cunat

1995 at 10:00 a.m. sent to following:

People's Counsel for Baltimore County

Pat Keller

Lawrence E. Schmidt
Timothy M. Kotroco
W. Carl Richards,
Docket Clerk /ZADM
Arnold Jablon, Director

Jr.

/ ZADM

/ZADM

Virginia W. Barnhart, County Attorney

9/19/95
conclusion of hearing.
variance to be GRANTED.
appellate period to run

-Hearing held and concluded.

Public deliberation followed
Unanimous decision of Board: Petitlon for

Written Opinion and Order to be issued;
from date of written Order.
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J. STEPHEN CUNAT,

September 23,|1994

Qctober 25

December 21

January 19, 1995

September 19

October 19

November 20

November 24

January 19, 1596

January 9, 1997

Y3

Petition for Administrative Variance filed by
G. Page Wingert, Esquire, on behalf of J,
Stephen Cunat, M.D. to permit a side vard
setback of an accessory structure (tennis
court) of 0 feet in lieu of the required 2.5
feet and to amend the relief granted in zoning
case nos. 87-307-A, 88-277-A and 88-327-SPH.

Request for Hearing filed by Shashil Desal.

Order of the Z.C. in which Petition for
Administrative Variance was GRANTED w/ R.

Notice of Appeal filed by Dr. Shashi Desal.

Hearing before the Board. Deliberation
conducted at conclusion of hearing.

Opinion and Order of the Board in which the
Petition for Variance was GRANTED.

Petition for Judicial Review filed in the
Circult Court for Baltimore County by Edward
C. Covahey, Jr., Esquire, on behalf of Shashi
Desal. (copy rec'd by CBA 11/22/95)

Certificate of Notice sent to interested
parties.

Transcript of testimony filed; Record of
Proceedings filed in the Circuit Court.

Cpinion and Order issued by the CCt for Balto. Co.;
decision of CBA AFFIRMED (John Grason Turnbull II, J)



COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: J. Stephen Cunat, M.D. -Petitionex
Case No. 95-106-A

DATE : September 19, 1995 /at conclusion of hearing
BOARD /PANEL : Robert O. Schuetz (ROS)

Lawrence M. Stahl (LMS)

Margaret Worrall (MW)

Kathleen C. Weidenhammer
Administrative Assistant

SECRETARY

Those present at this deliberation included Robert A. Hoffman,
Esquire, on behalf of Petitioner; and Dr. Shashi Desali,
Appellant /Protestant.

ROS: The purpose of this portion of the proceeding is to provide
deliberation of the matter before the Board. As a preliminary
matter, and one which I ordinarily would put on the record,
but without having read (each of us) all of the material
brought today, we dismissed the court reporter. (Minutes
taken by K. Weidenhammer concerning preliminary matter.)

The preliminary matter is when each of us was reviewing the
material, one of our Board members discovered a business
relationship, not directly with Dr. Cunat but with one of the
other physicians in the practice with Dr. Cunat, when that
physician was with a different practice 7 years ago. That's
pretty farfetched. However, we do have a case where there was
a business relationship, Jjust discovered on reading the
evidence. The Board members is Ms. Worrall, who, it hit her
suddenly when she looked at the letterhead, and saw this
particular person's nanme. It's my recommendation that we
disclose it so that, Dr. Desai, so you understand that
Margaret has disclosed this to me and I'm disclosing this to
you for the record. She has told me that she does not believe
that her relationship taints the case simply because it was
several years ago. She does not have a relationship with Dr.
Cunat or anyone in his firm currently, and therefore bellieves
it's proper for her to sit at this point. Do you have any
objection to us going forward as we stand today? If so, I
will ask you to voice that objection now. In the absence of
same, we will proceed as planned.

Dr. Desaili: The relationship is not a continuing relationship?
ROS: No, it is not.
Dr. Desal: Then I have no objection.

ROS: We will then get to the deliberation portion of the

proceeding.
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Deliberation /J. Stephen Cunat, M.D, 95-106-A

The Board has before it a rather unusual case as I see it, and
I think, before I get into the facts, I would like to talk
about the deliberation process. Mr. Hoffman is very familiar
with the deliberation process, but it's something which
impacts the Board very, very severely in that we have lay
people who sit on the Board. We have attorneys who sit on the
Board. The risks assoclated with a Board member who is a
practicing attorney and responsibility he shoulders when he
takes position on the Board must be taken into consideration
when a case is being considered on its merits, as well as
doing whatever research 1is necessary for the proper
prosecution of the case on the part of the Board. And this
Board has been trying to tow the line or at least establish
where that line is as to how far the Board should go in its
research effort, in discussing case law as opposed to
discussing the merits of the case. I raise that as an issue
only because the model that you see before you is a case this
Board heard, and the Board sought counsel from its legal
counsel as provided under the Charter, in defining a
particular word being considered in that case. And so, taking
that tact to the next step, what this Board did in chambers
this afternoon was, we sat around the table, did not discuss
the merits of the case, but each of us looked at the
applicable code sections; we looked at exhibits separately for
the purpose of at least having them together and being passed
from one to another; and so that is where the Board 18 drawing
the line on this matter. wWhat we are doing out here is
looking at the objective information which has been provided
in the facts and in case law and then doing, as Mr. Stahl
indicated earlier, the subjective portion and applying it to
case law. With that, I would like to begin.

As Mr. Hoffman so aptly pointed out, this is an unfortunate
situation in that Dr. Desai and Dr. Cunat did not create the
situation which has resulted in animosity between them. 1It's
unfortunate this animosity is between neighbors and,
especially in similar professions where fraternity is the
custom. Nonetheless, what 1s being sought by the Petitioner
and successfully obtained below was a variance for side yard
setback, and it was on the recommendation of Counsel to seek
that relief from 400.1, and it was the Zoning Commissioner's
opinion that it was appropriate. The issue before the Board
in the case of review of a variance request 1s outlined in
307.1 of the Baltimore County Zoning Requlations. As well, we
have Cromwell v. Ward with which Mr. Hoffman is very familiar
but with which you are not, Dr. Desai, and that's why I raise
it. Section 307.1 states in pertinent part that the Board
has:

",..the power to grant varlances from height and area
regulations...only in cases where special circumstances
or conditions exist that are peculiar to the land or
structure which 1s the subject of the variance request
and where strict compliance with the Zoning Regulations
for Baltimore County would result in practical difficulty

2 “MICROFILMED



Deliberation /J. Stephen Cunat, M.D. 95-106-A

or unreascnable hardship...."

The reason I raise the case law is that we have Cromwell v.
ward which is really the first good guidance that the Board
has from the upper courts in Maryland to give us some
understanding as to which tests come first, and under what
circumstances a variance can be granted. Cromwell v. Ward
basically tells us that you first have to make a finding of
fact that the special circumstances exist peculiar to land or
structure. Failing that, we don't have to look at the other
tests. But on the assumption that the test has been met, then
we look at unreasonable hardship or practical difficulty.
The sum of the two must be in the affirmative in order to
grant a variance. Therein is the problem with many variance
requests. However, in this particular case, I do not think
that that is the circumstance. I believe that we do have a
circumstance which 1s peculiar to Dr. Cunat's property. I
looked at the CRG plan in particular detail, so as to
determine changes in elevation and slope, as well as looked at
other Petitioner's exhibits, concerning the plat to accompany
variance request, as well as the survey and all of the
information provided on those three important documents. In
my mind, it seems to be very closely related, and would
support the issue of the conditions which are peculiar to that
particular site. Then it's a question of strict compliance
with the zoning regulations for Baltimore County.

The tennis court was placed under the assumptions which were
made based on information brought by professionals at the time
of various, let us call it "old history" transactions where
none of the parties here was concerned. I would make a
finding of fact that Dr. Desal signed a letter, but under
false pretenses. He was not aware, was led to believe that,
he signed that letter based on information that did make him
believe that the tennis court at that time did not reside on
his property. And so, as far as I'm concerned, any of the
information concerning Dr. Desai's participation does not
enter into the case. Nonetheless, we have Dr. Cunat, who paid
earnest money in exchange for ownership of real property. And
who also made purchase price assumption based on his ability
to utilize the property as it has been presented. So from a
practical difficulty and unreasonable hardship issue, I think
that there is both. Practical difficulty in that to move the
tennig court suggested amount of space 1s something which is
likely not to be accomplished, certainly not to be
accomplished without a great deal of expense. Unreasonable
hardship worst case scenario, Petitioner could possibly lose
use of tennis court, and could enter into what may have been
equated in purchase price in 1993,

Therefore, I find as a fact that we not only have
circumstances which are pecullar to the land, we also have
situation where strict compliance with zoning regulations
would result in practical difficulty and unreasonable

3
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Deliberation /J. Stephen Cunat, M.D. 95-106-A

LMS

hardship. Conversely, we have a question as to Dr. Desai's
ability to use his lot, which may or may not be impacted by
future use of tennis court by Dr, Cunat. And that is why I do
not believe that Dr. Desal 18 negatively impacted at all in
this matter. This gentleman has lived with a tennis court for
9 years, which did not bother him until this imaginary line
was placed on the property and given some location relative to
physical markings on the ground, trees, tennis court, streets,
road, other improvements, and I believe that to remove the
tennis court so as to just get 2-1/2 feet of buffer between
the edge of that tennis court and his properly line is of no
value to anyone, except for those that would theorize that
everything in life is black and white. It just is not so.
You have to insert degrees of humanness with what we're doing
here. I do not see where D. Desal would benefit from the
removal of the trees. If he wants them removed, he can remove
them. I've heard from the Petitioner that he would be willing
to come on to Dr. Desal's property and remove triangular
sliver of the tennis court. I do not believe it's within the
Board's jurisdiction to require that as a condition; there's
question whether or not the Board can add condition, but to
provide guidance and dicta which would call for the two of you
to get together and equitably make arrangements for any
removal of the sliver and other landscaping Dr. Desal would
like to see done on his property at your expense; would not
hurt anyone. The Board is not results oriented, but this is
a situation where Dr. Desai's decision to go along with things
in 1986 resulted in a situation with which he has difficulty
at this time. That's the other side of humanness.

with that, I would conclude that I would grant the variance
relief pursuant to 307.1, and relief from 400.1 of the BCZR.
Concerning issue of the special hearing in the alternative, I
agree with Counsel that due notice has been provided to the
parties who are interested in this particular matter, and that
the Board could, as a matter of fact, grant a special hearing
in this matter and alter previous decisions. In short, any
way you slice it, it seems as though the Petitioner should be
successful.

First of all, I mirror the comments of the Chairman as they
relate to the process by which we do all of this in front of
you., I am an attorney and member of the panel. I have had,
over the course of time, some real difficulty with the
process. I1've made it a practice to discuss these comments at
the beginning of session. I believe it's inappropriate to
have fact-finder determining such as the Board is required to
do its discussing of the matter only in public. The analogy
I draw is I would like to see any upper courts apply same rule
to themselves. Has not made 1t to Annapolis, but sometime it
will.

Having said that, I see this 1issue as two-fold. First, we

-
|
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Deliberation /J. Stephen Cunat, M.D. 95-106-A

have an appeal from a finding of the Zoning Commissioner which
brings us to a de novo zoning appeal hearing at which we are
being requested to exact relief at the request of one of the
parties, to give Dr. Cunat 0' setback. At the same time, is
it a special hearing? We are here in a de novo hearing; I
think more precisely this is a de novo appeal of zoning
request; we are here to apply that zoning request to
applicable law and facts of situation. I believe that, and
again mirror, the Chairman's comments that this is a conundrum
not of your making; yet it must be resolved and the law gives
us authority to do that. [Zoning varlances are not easlly
given; I believe that based upon all the information and
testimony we have heard today, there is an existing condition
which 1is peculiar to this particular parcel of land given
structure, height requirements, given septic requirement
issues.

Having found that condition is peculiar to this particular
piece of land, I then move on as to whether or not relief
requested will avoid an unreasonable hardship and practical
difficulty. I feel that, given the fact of portion which we
are talking about, and that setback request is not very
different from that which would have existed under previous
zoning condition, that to order the structure of the tennis
court changed seems to me to be not only unreasonable but
illogical. That to do so would result in unreasonable
hardship and that the practical difficulties involved far
outweigh the other side of the balance. 1 agree that we do
not have the authority to deal with land use issues, i.e.,
encroachment. Responsibilities are limited to those which the
Council gives us. As a matter of dicta, comment that we make
in an opinion which does not have force of finding. This
property, Dr. Desal's property, is his property. Dr. Cunat
does not have authority to use someone else's property. In
dicta, I would underline comments made by Chairman that those
adjustments need and should be made. Cannot make that a
condition; but does seem natural thing to do. I see no harm,
no negative impact on Dr. Desal's property by virtue of
reduction to O0'. I feel in the present market and
circumstances that 1t was appropriate on part of the Zoning
commissioner and independent of the decision, I find it
appropriate to do so now. I belleve that those ameliorative
steps as suggested should be made. I believe that a buffer is
still a good idea for neighbors; that some adjustment will
have to be made by Dr. Cunat.

Wwithin context of zoning and particular strict requirements of
what needs to be proven, and the only issue in which we have
a way -- that is the zoning variance -- that I find it is
perfectly reasonable to allow 0' setback and I find as fact
and so rule.

One of the benefits of being the last one is that I believe my
colleagues have covered virtually everything that I could add

5
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Deliberation /J. Stephen Cunat, M.D., 95-106-A

to this, having reviewed the facts of law and the evidence
which was presented today. I simply feel that Dr. Cunat had
met the requirements for a variance and would, indeed,
experience practical difficulty if he were required to move
the tennis court, and also believe he should be granted the
variance that has been requested.

Closing by ROS: We are unanimous. There will be a written opinion
and order which will come pursuant to these proceedings. Any
Petition for Judicial Review should come from that order and the
period for that petition for judicial review will run from the date
of that order and not necessarily from today's date.

* % % * % % %
Respectfully submitted,

e Oh

Kathleen C. Weidenhammer
Admministrative Assistant

5\
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Qounty Board of Appeals of ﬁaltimnrﬁ @ounty

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410) 887-3180

September 20, 1995

Shashi Desai, M.D.
20 HMighfield Court
Cockeysville, MD 21030

RE: Case No. 95-106-A :
J. Stephen Cunat, M,D. -Petitioner

Dear Dr. Desal:
Pursuant to your request, enclosed is a copy of the Minutes of
Deliberation from the above-entitled matter.
Very truly yours,n h

‘Q¢4Q££¢ﬂg(zjlzqéiwihdﬂéLrﬁbﬂ“%*JM)

Kathleen C. Weidenhammer
Administrative Assistant

Enclosure

QOSQ Printed with Soyboan Ink
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CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.0O. Box 6754

Towgon, MD 21285-6754

(410)-887-2601, TTY for Deaf: (800)-735-2258

01/13/97 Case Number: 03-C-95-010817 AE
Date Filed: 11/21/95
Status: Open/Active
Previoug Case ID:
Reference Number: 95-106-4A
Judge Assigned: To Be Asgigned,

In The Matter of: Desal

CASE HI STORY

INVOLVED PARTIES

Type Num Name(Last,First,Mid,Title) / Dispe Entered
PET 001 Desai. Shashi 11/21/95
Attorney: 0014822 Covahey, Edward C
Cavahey & Boozer, PA
614 Bosley Avenue
Towson, M0 21204
{410)828-9441

ITP 001 County Board Of Appeals For Baltimore County 11/21/95
01d Courthouse/Room 49
400 Washington Avenue
Towson, MD 21204

ITP 002 Cunat. J Stephen 11/21/95
Attorney: 0015510 Malone, Patricia Ann
Venable Baetjer & Howard
210 Allegheny Avenue

P 0 Box 5517
Towson, MD 21204 e N
(4102494-6200 ~d

0016339 Zink, John H

Venable, Baetjer & Howard, LLP
210 Allegheny Avenue

Towson, MD 21204
(410)494-6200

LA

FILMED
o MICRO



03-C-95-010817 Date: 01/13/97 Time: 12:19 Page:

0017717 Hoffman, Robert
Unverified Address

210 Allegheny Ave

P C Box 5517

Towson, MO 21204
(301)823-4111

CALENDAR EVENTS

Date Time Dur Cer Evnt Jdg L Day Of Rs1t By ResultDt Jdg T Notice Rec

07/02/96 09:30A 002 yes CIVI TBA 01 /01 P

JUDGE HISTORY

JUDGE ASSIGNED Type Assign Date Removal RSN

TBA To Be Assigned, J 11/21/95

DOCUMENT TRACKING

Num/Seq Description Filed  Recetved Tickle For Party Routed D Closed User ID
001000 Petition for Judicial Review 11/21/95 TBA PET001 DA DA
The application of J. Stephen Cunat for variance on property
Tocated on the northwest end of Highfield Court, 2,342 ft. north
of the centerline of Pot Spring Road (22 Highfield Court) 8th
Election District. 3rd Councilmanic District: Case #95-106-A
{recd 11/20)

001001  Answer 12/06/95 12/05/95 TBA 1TPO02 M 01/17/96 ES KM

002000 certificate of notice 11/27/95 11/24/95 TBA 000 C& Ca

003000 Transcript of Record frem Adm Agency 01/23/96 01/19/96 TBA 000 JH JH
xk

004000 Notice - Recpt of Record of Proceedings 01/23/96 01/19/96 TBA 000 JH JH

** Copies sent.

005000 Notice of Appeal Sent 01/23/96 01/23/96 TBA PET0O01 01/23/96 M 01/23/96 JH JH
006000 Notice of Appeal Sent 01/23/96 01/23/96 TBA ITPOOL 01/23/96 M 01/23/96 JH JH
007000 MNotice of Appeal Sent 01/23/96 01/23/96 © TBA ITPOO2 01/23/96 M 01/23/96 JH H
008000 Memorandum in opposition to the decision 02/23/96 02/22/96 TBA PETO01 ES ES
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03-C-95-010817 Date: 01/13/97 Time: 12:19 Page: 3

of the County Board of Appeals, fd.

Num/Seq Description Filed Recejved Tickle For Party Routed D Closed User ID
09000 Answering nenorancm 0321/ 03/26/96 w2 o
01000¢ Scheduling Order 05/01/96 05/01/96 TBA 000  05/01/96 M 05/01/96 JD JD

011000 Open Court Proceeding 07/18/96 JGT 000 STB STB

July 18, 1996, Honorable John Grason Turnbull, II. Hearing Had.
Opinion and order to be filed.

012000 Opinion and Order of Court affirming the 01709797 JGT 000 G 01/09/97 AS AS
decision of the Board of Appeals, etc., fd.

013000 sent docket entries to Board of Appeals 01/13/97 TBA 000 LC LC

EXHIBITS

Line # Marked Code Description SpH Sloc NoticeDt Disp &t Dis By
Offered By: ITP 001 County Board Of Appeals For B
001 BOX 354 0 CBA EXHBITS C

DIFFERENTIATED CASE MANAGEMENT
TRACKS AND MILESTONES

Track K] fescription: CIVIL EXPEDITED TRACK Custom: Yes
Assign Date: 05/01/96 Order Date : 05/01/96
Start Date : 05/01/96 Remove Date;

Milestone Scheduled Target  Actual  Status
Motions to Dismiss under MD. Rule 2-322( 05/16/96 OPEN
Discovery must by completed by 06/20/96 OPEN
A1l Motions fexcluding Motions in Limine 06/30/96 OPEN
Settlement Conference is 07/15/96 OPEN
TRIAL DATE is 07/02/96 07/30/96 OPEN

'%ﬁﬁﬁﬁﬁﬁﬁ&ﬁ}



NOTICE OF CI‘&. TRACK ASSIGNMENT AND SCH!ULING ORDER

CIRCUIT COURT FOR BALTIMORE COUNTY
CIVIL ASSIGNMENT OFFICE
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MD 21285-6754

County Board Of Appeals For BaltimAssignment Date: 05/01/96

01d Courthouse/Room 49 Case Title: In The Matter of: Desail
400 Washington Avenue Cage No: 03-C-95-010817 AE

Towson MD 21204

The above case has been assigned to the CIVIL EXPEDITED TRACK. If you, a party
represented by you, or a witness to be called on behalf of that party need an
accommodation under the Americansg with Disabilities Act, please contact the
Court Administrator’s Office at (410) 887-2687 or use the Court’s TDD line,
(410) 887-3018, or the Voice/TDD M.D. Relay Service, (800) 735-2258., Should
you have any questions concerning your track assignment, please contact:
Richard P. Abbott at (410) 887-3233.

You must notify this Coordinator within 15 days of the receipt of this Order
as to any conflicts with the following dates:

SCHEDULING ORDER

1. Motiong to Dismiss under MD. Rule 2-322(b) are due by.......... 05/16/96
2. Discovery must by completed bBy..... ..ot 06/20/96
3, All Motions (excluding Motionsg in Limine) are due by........... 06/30/96
4, Settlement ConferenOe Ao ... .. ittt eies ey

B, TRIAL DATE dB. . i i ittt vt et s et ssssre oo ssesenenesrennessssnan 07/02/96

Civil Noh-Jury Trial: Start Time: 09:30AM: To Be Assigned; APPEAL: 2 HOURS  AGREED DATE
(or within 4 court days thereafter)

Honorable Barbara Kery Howe
County Administrative Judge

Postponement Policy: No postpenements of dates under this order will be approved except for undue hardship or emergency situations.
A11 requests for postponements must be submitted in writing with a copy to all ceounsel/parties invelved. All requests for
postponements of cases filed after October 1. 1994 must be approved by the Adninistrative Judge.

Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in_person. All insurance
representatives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement
hearing dates may be continued by Settlement Judges as tong as trial dates are not affected. (Call [410] 887-2920 for more

information.}

Court Costs: Al1 court costs MUST be paid oh the date of the settlement conference or trial.

cc: Edward C Covahey JR T
cc: Patricia Ann Malone i
cc: John H Zink III .
cc: Robert Hoffman Lo
Issue Date 05/01/96 \
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BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: February 26, 1997
Permits & Development Management

FROM: Charlotte E. Radcliffe ca)J
County Board of Appeals

SUBJECT: C(Closed File: Case No. 95-106-A

J. Stephen Cunat, M.D.
8th E; 3rd C

As no further appeals have been taken in the upper courts, we
have closed the Board's file and are returning same to you
herewith. The original file and exhibits were returned to your

office by John Almond, Records Manager /CCt, earlier this month,

Attachment (Case File No. 95-106-A)

*MICROFILMED



Shaghi Desai

20 Highfield Court
Cockeysville, Maryland 21030

Remas 561 01 6f
Joam. 19,1995

Arnold Jablon, Director ZADM
Baltimore County Zonning Department
111 West Chesapeake Avenue

Room 109

Towson, Maryland 21204

RE: Appeal to Variance Decision dated 12/21/94
Case No. 95-106-A

Dear Mr. Jablon:

Please enter an appeal to decision by Lawrence E. Schmidt,
Zoning Commisioner for Baltimore County # 95-106-A dated
Decemher 21,1994.

Very Truly Yours,
cd

Shanid Resol, md.
Shashi Desail L1g.9s

SD:hd

JAN 19 1995

ZADM

'MICROFILMED



S . DESAl g, . lo]i1]an

N @D L;;i;ﬁ?;ﬂ:l MD 11030

_ﬂ Jf/\MQJ t@ ;\ A
’ﬂ9 M (J@QJJWL?“ aNe _f %sm QW
#) r&wﬁm ad zé,wq %

MWW w}ve cw

MR-

- Deg 5AL :
Cspi-olélw

M@ﬁm S




SERRREE
P __
- 1
Ak X m
NN :
¥ = ]
04_’: . .-ﬂ._ ._.l.f__ -
TG i LFE) I 1 _& L
AR L AR _ ~ R QP i i oo
TiRe i i X | i P IAY i S-o- 10
YN [ g IN, N il R I b TR
AT I AN t N U A — 355
NSRS EERE RRTAY AR 1L
= T ] ; - i R ] .
P B SEREN \ : N NN - A R A
AN I P A | = NI S A Y ] Q43 _ : R
N i = TN el B W) 8 ik Y i | —3L 1]
N N - ,, ! 3 AN I ﬁéplmq.w KV a_d- - ; OHAS 1
NS i\ e i il L e ~2-00 ~UTN ] uNaiM L[]
SN T ! \ i i : _“._ﬁ,..L_.:_.ui_..‘a:J... i<t N..Y i ] i1 I i} g iSO e
y».jsﬂ%ﬂ poTor 3 3 1 [ § ! i . _ } —_—y -/r 1 s A i) v | S o ﬁ.nlm ;
T Ty N L r NN O ] s e e
SN B L L _ B s R RETEA 1 4 = Tl i
AR ¢S N NG i _ SR LR . I A - L]
.‘,7_..0~ N 0 L_ y”_” _.01{£|0|_ ﬁ : . __.m ". H i
i L : TS LSO i b :
PR NS A TR} 1 i I I ke — :mlw,, i AN A o
,-m.,".?_ﬂ A ._Ilﬁm__ T B et OI-....:H i i Y el LT mw.. LY.
p..“ N T .6- 4 ¥ | _ ; ] " ” - - m J M T ] i\ ] I HD-)wr "L _ N m > w ] .v
Bt T T L R T I ] N S O R o 7 I _Imlmu.__._ 1l ,._.ﬂn»
BSUBRMPIVE P AR B A W HHS EEENE RS S\ SEENERE. RN RAPO 2NN AN T =
\r‘.:.iu......l/J-l.«J ) ! ! (il m_ MW N ™~ o 1 T L L :
/\; N ; \ b | 4 T m k w0 Y RN I 1 S —
f!u ¢ b i ~¥ —p m Ium w “““ % \uh P ﬂﬂl MImn ___m_ﬂw_ ”” H__.l.|“|
- TN 1 : > " A * NN ]
M. REWE RN RN ENENNE % BEREETE S N S T Z T Keasengy
I Wy [ I R \ 1 ™ i il i "kw“”._ .
T ..”_“ [ d.ﬂ Mumvw.&.\_\ “ _ﬁ_.‘ I/,h-w ___,“_m,..“-.m".d.__“_..lm
L : : . : A O O O T
————— S RN BN Y eV N 2T WAL f A L AR
N A\'s ) A Wl wl\h _R-_— T, 1 N ] % - ___ _”.
|.u..u._ ﬂchﬂ * - 1% \ f ' L
T - \l= A3 N — i
T M TN > \ n. A LI “
3 ] ot~ 7 N N—— u N i l
[ iov Loy ln-'rll-l \ o Lﬂ “L I |
i ] APl L™= \ N——¥ ] i) ]
|l|_. Ol ! %. ¥ 3] \ N ".f \ h MN-
~ Tt 0 1 X A pﬁ A\ | T t
) i AN \ N N d N\
- - T N N AN AN
T 3 R 6 it
L 2 by .”A_II./.“,”
. T T ST m. NS PN L : L
R AT I aan \ e e anaan
e N N
i PN A\ N IRET(VERNE
L ¥ ..“F 20 fqu _luvm_ J “ﬂ.
e ——E . 7 9 = 3 Q]
D 3 I \Y N NaEN
Il i S \ A N\ !
e & I \] N ot i
....... N W X . N
- T FL N N \Jo é.wr__v.rlél
- T .._4“. L\ X n T 4IyJ|
e e—— N T N 1 RN Nt s —
R | ! I Y QN A WAL, S o —
: T ) m ] L B _ O TALTS, _?_Zws.ff“r_
: . - T W _ L ; Y i 1
—= u,.r, 1 | Pt N l/_w" W .
EasmEmias aeRaTE R
- T 3 N _ T '
vm.,.u.m __ | i NG _ /rvc
RN i ﬁﬂpcr ._ <
bl “ ) T
AR _l..J __m“
NN EEN I } Pk
— uREEEE h ; i




® @
. | Shashi Desa, M.D.

20 HIGHFIELD COURT e — 0
COCKEYSVILLE, MARYLAND 21030 j - /
TELEPHOMNE 868G.2450

November 15,1994

C.A. Ruppersburger, County Council Executive Elect
400 Washington Avenue
Towsoh, Maryland 21204

RE: Zonilng Variance Hearing for Tennis Court at
22 Highfield Court.

Honorable Mr. Ruppersburger:

In 1987 Rubins were given 15 feet side yard set back instead of
then required 50 feet. I attended that hearing because the
notice was posted at the property.

I understand now that in 1988 there was a hearing without any
posting at all on this property. I also understand that the
zonning gave 2.5 feet side yard setback in 1988 without my
attending it, because I did not know of this hearing. There
was nho posting of this hearing and I did not know of it.

On this thursday there 1is going to be a zonning hearing for
giving this property a zero side yard setback. Before the
zoning takes up any further deliberations on this Tennis
Court, it needs to look at
1. The Tennis court is in my property per enclosed copy
of a survey done by current owner of 22 Highfield Court,
J. Stephen Cunat, himself. This survey shows that the
tennis court is in my property and they need to remove it.
2. I also enclose a copy of the, letter I received after @
T tried neighbourliness with the new owner in October 1993.
He clearly writes to me " I _have contacted a landscaper
who will be coming ocut to remove that portion of the Tennis
Court playing surface that extends underneath the fence
onto_yvour property. There is no mention of the trees that
are in my property. None of these things are done on this
property.
More over why give any further concessions to a property owner
who has not come in to compliance after two different variances
given to him.

Sincerely, ¢
fj-\a,aM A toss m),

Shashi Desai, M.D.

L///ﬁ;.c. Zonnig Department

M CROFIL My
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1
Lawrence J. Pazowrek, M1
David McNeely, M.D,
Christopher Feifarek, M.D,
Douglas R, Brunner, MDD,
}. Stephen Cunaty, M.D.
}. Thayer Simmons, M.D.
]. Dave Faison, M.D,

oo Drs. DEQARL'O, LyoN, HEARN, & PAZOUQK, P.A.

Joun DECARLO, T, M. D,
(Retived July 31, 1987)

James A, LYon, Tn,, M.D,
1924-1985

Jonn B. Hearn, M.B.
{Retived November 30, 1991)

Rachel F. Brem, M.D),

October 27, 1993

Shashli Desai, NM.D.
20 Highfield Court
Cockeysville, Maryland 21030

Dear Dr. Desai,

1 received a call from Ms. Janet Lages, the attorney with Greater
Maryland Title Group, regarding your phone conversation with her
last week. She indicated that you expressed concern regarding the
tennis court boundary with respect to the property line between our

houges.

My vife and I
month, folloving our honeymoon. ,
surveys vere performed to delineate the precise property lines. ‘
The féence along the edge of the tennis court has already been_mpveggyvumﬂ“'k'
and €_proper ne. This has been verified by

er survey. ave contaoted_a andaca-er_xhg_xiil_%gugggégg ke Jend
ou p_remove that Ppo on of the tennis cou playing sur at |’ »]qt{
ex en-zdu,=ernea e fence onto your p Y. %n 8 area Will bE s
regodaed.

1 trust this will be satisfactory. If you have any questions or
comments, perhapg you could contact me directly, rather than

Ma. Lages. My home phone number is 666-284Z, and I would very
happy to discuss anything further with you.

just moved into the home at 22 Highfield Court last
Prior to settlement, several

Sincerely,

Coet AP,

Stephen Cunat, M.D.,

so/29 ¢ a3

y codled hima ko

JLL’IMA,LA :

ark {wa Swmlé}drz buk he

z. Never

“"MICROFILMED

Perry Hall Professional Center
9712-14 Belair Road, Suite LL2
Rattimore, M1 21236
256-8825
Fax 256-3719

8t. Joseph Professional Centre
120 Sister Picere Drive, Suite 104
Towsan, MD 21204
3397000

O'Dea Medical Arts Bldg.
7508 Osler Drrive, Suite 406
Towson, MIY 21204
339-7000
Fax 821-7024



PLEASE PRINT CLEARLY PROTESTANT (S) SIGN-IN SHEET

NAME ADDRESS

¢ . DESA) Qv Hfa;ﬁ\j«w e, 21030
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PLEASE PRINT CLEARLY PETITIONER(S) SIGN-IN SHEET

R s 3o frlabom e 200
TR e X R

To  STEMEN CUMAT 2R HleFlee) cr (okedmes 2ra5e

%‘ {S} Printed with Saybean Ink

on Racycled Paper
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November 15, 1934

Lawrence E. Sohmidt, Zoning Commissioner
400 Washington Avenue
Towson, Mavyland 21204

Re: Cpage No, 95-106-3

Dear Mr, Schmidt,

We have lived in the Overlook neighborhoed for a number of
years and are familiay with the tennis qourt located at 22
Highfield Court, Dr, Stephen Cunat has mst with us to agailn
explain the variance necessary to valldate the exigting lecatlon
of the gourt, and we are in complete support.

Yours truly,

Do § Han

W'

“MICROFILMED
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November 15, 1994

Lawrence E. Schmidt, Zoning Commigsioner
400 Washington Avenue
Towson, Maryland 21204

Re; Case No, 95-106-A

Dear Mr. Schmidt:

We have lived in the Overlook neilghborhood for a number of
years and are familiar with the tennis court located at 22
Highfield Court. Dr. Stephen Cunat has met with us to again
explain the variance necessary to validate the exisgting location
of the court, and we are in complete sgupport.

Yours truly,

“"MICROFILMED



November 15, 1994

Lawrence E. Schmidt, Zoning Commigsioner
400 Washington Avenue
Towson, Maryland 21204

Re: -106-

Dear Mr, Schmidt:

We have lived in the Overlook neighborhood for a number of
years and are familiar with the tennis court located at 22
Highfield Court. Dr. Stephen Cunat has met with us to again
explain the variance necessary to validate the existing location
of the court, and we are in complete support.

Yours truly,

Q) r&L%AW C ot
Qav/cu,z,vw//’)v)d. 2/030

,@W
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. FECECOWPANTE Balawt Dot (60.00
SALES A'GREEMENT AND'CONTHAQT-' .
. ABBEY FENCE COMPANY, INC.

FRITZ FENCE

A DIVISION OF ABBEY FENCE COMPANY, INC.
H.IL. #622

Balto Metro Area / AA. Co, / Harf, Co.' ‘
358-7575 766-5800 893-1818 4113 AQUARIUM PLACE ' BALTIMORE, MARYLAND 21 216

3

OWNER NAME-msstistn / Qe Connd o ADDRESS__Dowe
ADDRESS 23 _Migqh€ield CF DATE/ LGl A5

%\33w~1qqo

OITY, STATE & ZIP_Lac K ey e Ny 31030 PHONERES: .§elrbt"Pdst"; omm
DIRECTIONS B34S Nuri Dulaverdallen 2 (1) Oob Sorvncs RS

ars 1608 Ao aeb ialn Dxuekomum D e beld ¢d
Work to be Performed by Contractor. Contractor agrees to: ‘
[P L L N \ i T \
Ba  cocnur  of WMe Nounain Cowe  femmce v cnn g %ng.f]s',f\-kf ,
- oo

3 \ amavnetrela 2 vashe

e One Line Qomk Vo Mg vaciie M Ty - Al ekt Ao e /520

2K Am; Sa \ALD n\\c‘\m Na .:JM o bie 5

1o )

o -
Mave leAni S
-ﬂmc Qs'\- % C.O \_
On oide poae‘..s\m bl '

NONAA NNy

H\q\lx fi\d ¢k 5 )
y Call Miss Utilities /E' Yes O No Stakes Arein D Yes /Z’ No .

This sales agreement and contract are subject tbihe “terms and ¢onditions” stated on the reverse side hereof, and said terms and conditions are
incorporated herein by reference. . '

PRICE. For the above services and/or materials and equipment, the OWNER agrees to pay Abbey Fenée Co, Inc, the sum of $M‘7 0
said sum payable as follows: :

geposlt of 33% or 1/3 Is required before {vork is started or scheduled - Deposi Jr s - B30

—7 ,
Balance is to paid to the Foraman atithe time the job is completed. For additiongl Billing add 2%\0«\((’. § — bl
TOTAL - F 8 ¢ i f‘("a Ao\ %90:00
CHARGE # : ‘ Exp. Date:

The undersigned CONTRACTOR and OWNER agree and accept the terms and conditions set forth herein and further agree that this
Contract contains the final and entire agreement betwesn the parties hersto and neither they nor their agents shall be bound by any terms,

conditions, statements, warrantles, or representati;ns, oral or written, not herein contained.
DATEK g !} 2! !/q ‘5 ’db\.‘ ’.0‘tzi}#pm CAM.»”?»-;
/

g
&

DATE:
OWNER

OWNER

Salesman's Lic. No.

Salesman
CONTRACTOR
ABBEY FENCE CO., INC.: FRITZ FENCE

DATE ACCEPTED: BY

This contract is subject to conditions on the reverse side hereof, andis not binding upon Abbey Fence Co., Inc. or Fritz Fence until accepted and
anproved by an officer of the Company at Baltimore, MD. -

MICROFILMED




ot DRs. lwmb, LyON, HEARN, & PAZO&EK, P.A.

¢
Lawrence ]. Pazourck, M.D, é%
David McNeely, M.D.
Christopher Feifarek, M.D. X
Douglas R. Brunner, M.D.
J. Stephen Cunat, M.D.

1. Thayer Simmons, M.D.
J. Dave Faison, M.D.
Rachel F. Brem, MDD,

October 27, 1993

Shashi Desai, M.D,
20 Highfield Court
Cockeysville, Maryland 21030

Dear Dr. De=ail,

Joun DECARLG, Jr., M.D,
(Retired July 31, 1987)

Jamis A, Lyon, Jr., M.D.
1924-1985

JoHN B, HEARN, M.B.
(Retived November 30, 1991)

I received a call from Ms. Janet Lages, the attorney with Greater

las

tennis court boundary with respect to the property line

houses.

Mar{land Title Group, regarding your phone conversation with her
wveek. She indicated that you expressed concern re aiding the
etwveen our

My wife and I juat moved into the home at 22 Highfield Court last

month, following our honeymoon.

Prior to asettlement,

geveral

surveys vere performed to delineate the grecise property lines

The fence along the edge of the tennis cour

d_5Wham
has already been moved 3 1

and_igs no n @ proper ne, & has been ied by
anothér survey. ave contgtted a landacape ho 1l..be conin
ou o remove that p e Lennia o playing surfage tha
g e fence onto your property. 8 area ¥ be

%__gndﬁagg:ernea
gsodded.

1 trust this will be eatisfactory. If

ou have any questions or

comments, perhaps you could contdact me directly, rather than
Me. Lages, My home phone number is 666-284Z2, and I would very

happy to discuss anything further with you.

Sincerely,

Q‘-v\.-d— , /‘T-rD'

Stephen Cunat,

SC/e
Ve 5—‘qu3

M.D.

y called Aim Lo k. UO—WL Sm\fb’\r’é?/ﬁ bt ke

s

§t. Jaseph Professional Centre
7808 Osler Drive, Suite 406 120 Sister Pierre Drive, Suite 104
Towson, MD 21204 Towson, MD 21204
3307000 3397000
Fax 821-7024

O'Dea Medical Acts Bldg,

&é’,baw‘

I'erry Hall Professional Center
9712-14 Belair Road, Suite LL2
Baltimore, MDD 21236

MICROFILMED »

256-8825
1y 3H6-3719,
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‘November 15, 1994

Lawrenge B. Schmidt, 2Zoning Commiesioner
‘400 Waphington Avenue
Towson, Maryland 21204

Ret Case Mo, 95-106-h

Dear Mr, Schmide:

We have lived in the Overlook neighborhoed for a number of
years and are familiar with the tennias court locatsd at 22
Highfield Couxt., Dr, S8tephen Cunat has met with us to again
explain ths variance necesasary to validate the eXisting lecation
of the court, and we are in complete support,

Yours truly,

ER



® .Mﬁ (5B

November 15, 1994

Lawrence E. Schmidt, Zoning Commissioner
400 Washington Avenue
Towson, Maryland 21204

Re: = Gj

Dear Mr. Schmidt:

We have lived in the Overlook neighborhood for a number of
years and are familiar with the tennis court located at 22
Highfield Court. Dr. Stephen Cunat has met with us to again
explain the variance necessary to validate the existing location
of the court, and we are in complete support.

Yours truly,

Y
f;l% y g% /ﬂé/{

4/&/550

"

MICROR M



November 15, 1994

Lawrence E. Schmidt, Zoning Commissioner
400 Washington Avenue
Towson, Maryland 21204

Re: Cage No, 95-106-2

Dear Mr. Schmidt:

We have lived in the Overlook neighborhood for a number of
years and are familiar with the tennis court located at 22
Highfisld Court. Dr. Stephen Cunat has met with us to again
explain the variance necessary to validate the existing location
of the court, and we are in complete suppoxrt.

Yours truly,

%M.MMW@.W

R/ M’%AW C ot
Qo—%@ﬁvu&/%d. 21030

t

. "MICROFILMED



September 14, 1995 jé'gf E

Lawrence E. Schmidt, Zoning Commissioner
400 Washington Avenue
Towson, Maryland 21204
Ra: Case no. 895-106-A
Dear Mr. Schmidt;
W live in the Overlook neighborhood and are familiar with the tennis court located at

22 Highfield Court. Dr. Stephen Cunat has met with us to again explain the variance
necessary to validate the existing location of the court, and we are in complete

support.

oo Yours truly,

)
Wﬁw

“MICROALMED
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IN RE: PETITION FOR ADMIN. VARIANCE *  RBEFORE THE
NW/end of Highfield Court, 2,342'
N of the ¢/1 of Pot Spring Road * ZONING COMMISSIONER
(22 Highfield Court)
8th Election District * OF BALTIMORE COUNTY
3rd Councilmanic District
* (Case No. 95-106-A
J. Stephen Cunat, M.D.
Petitioner *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition
for Administrative Variance for that property known as 22 Highfield Court,
located in the vicinity of the Loch Raven Reservoir in northern Baltimore
County. The Petition was filed by the owner of the property, J. Stephen
Cunat, M.D. The Petitioner seeks relief from Section 400.1 of the Balti-
more County Zoning Regulations (B.C.Z.R.) to permit a side yard setback of
0 feet in lieu of the required 2.5 feet for an existing tennis court, and
to amend the relief granted in prior zoning Case Nos. 87-307-A, 88-277-A,
and 88-327-SPH, accordingly. The subject property and relief gsought are
more particularly described on the site plan submitted and marked into
evidence as Petitioner's Exhibit 1.

As noted above, this matter was filed through the administrative
variance procedure, pursuant to Section 26-127 of the Baltimore County

Code. 'Therein, the Zoning Commissioner is authorized to grant variances

5 o
Lo

for residential properties without a public hearing, under certain circum-
stances. However, at the request of the adjoining property owner, Dr.

Shashi Desai, the matter was scheduled for a public hearing to determine

the appropriateness of the relief requested.
Appearing at the hearing on behalf of the Petition were Dr. Ste-

phen Cunat, property owner, David Martin, Registered Landscape Architect,
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and Robert A. Hoffman, Esquire, attorney for the Petitioner. Appearing as
a Protestant in the matter was Dr. Desai, who requested the public hearing.

Testimony and evidence offered revealed that the subject property
consists of 3.105 acres, more or less, zoned R.C. 4 and is improved with a
one-story frame dwelling and asphalt tennis court, which is the subject of
this hearing. The property is located on a panhandle drive in the communi-
ty known as Overlook in Cockeysville. As the photographs submitted show,
this is an upper-class community of substantially sized dwellings on large
lots. A review of the case file reveals that this property and the con-
struction of the subject tennis court have an active zoning history. This
property was the subject of prior Case No. 87-307-A in which then Zoning
Commissioner Arnold Jablon, granted a variance to permit the tennis court
to be located in the side yard in lieu of the required rear yard with a
side yard setback of 15 feet in lieu of the required 50 feet on January
21, 1987. The relief granted was subject to certain restrictions, one of
which did not permit lighting of the tennis courts for night play, and
another which required that the tennis courts be no closer than 15 feet
from the property line.

Apparently the prior owners of the property, Louis J. Rubin and
Joan M. Rubin, had the tennis courts installed. Unfortunately, however,
either by intent or inadvertence, the tennis court was, in fact, construct-
ed closer to the property line than allowed by Mr. Jablon's opinion. A
second Petition was filed in Case No. 88-277-R, in which additional vari-
ance Trelief was requested to diminish the side yard setback required to 5
feet; however, before this Petition was considered, same was dismissed by
the Petitioner in open hearing on February 22, 1988. A third Petition was

filed under Case No. 88-327-SPH wherein special hearing relief was sought




to approve the removal of Restriction No. 3 in Mr. Jablon's Order of Janu-
ary 21, 1987, to permit the tennis courts and the surrounding fencing to
be closer to the south property line than 15 feet. The Petition did not
specifically identify any setback distance which would be maintained.
That Case was heard and considered by Ann M. Nastarowicz, then Deputy
Zoning Commissioner, who, by Order dated February 25, 1988, granted the
requested relief and removed Restriction No. 3 from the prior Order. The
effect of her Order was to allow the tennis court and surrounding fence to
be closer to the property line than 15 feet. Moreover, as a restriction,
she required that the site be landscaped in accordance with the Baltimore
County Landscape Manual. It is to be noted that this Petition was also
filed by Mr. & Mrs. Rubin and that Ms. Nastarowicz' opinion references the
fact that Dr. Desai appeared and testified at that hearing.

As to the instant case, Dr. Cunat and his family apparently ac-
quired the property in Bugust, 1993. Testimony proffered on behalf of the
Petitioner was that Dr. Cunat, during preparations for settlement on the
subject property, discovered that a portion of the tennis court was, 1in
fact, located on Dr. Desai's property. Indeed, the site plan submitted
reflects that a small 2' x 8' sliver of the court extends onto Dr. Desai's
property. As I noted at the hearing, the relief granted by Deputy Zoning
Commissioner Nastarowicz does not allow the presence of the tennis court

on the adjoining property; rather, she permits same to be closer to the

£ i

E; property line than 15 feet, so long as landscaping is provided. It is
;;:?\ also clear that certain of this landscaping is on the Desai property.

' In order to remedy this problem, a portion of the fence surround-

“ing the court has been relocated. The photographs and site plan submitted

clearly show that the corner of the court which extends onto the Desai




property has been modified so as to observe the property line. The Dbase
asphalt of the court remains on the Desai property and Dr. Cunat recogniz-
es that Dr. Desai has every right to remove the small sliver of the court
that crosses his property line. Dr. Cunat, however, requests relief to
legitimize existing conditions, particularly the relocation of the fence.
Based upon the testimony and evidence presented, it is clear that
the Petition for Administrative Variance should be granted. A relocation
of the tennis court at this time would be problematic and illogical.
Moreover, 1 am persuaded that the location of the court is not detrimental
to the surrounding locale, including the Desai property. Thus, I shall
approve the variance requested in accordance with the site plan marked as
Petitioner's Exhibit 1.
Notwithstanding the granting of this variance, it is important to
note that same does not, and cannot, constitute any form of permission for
Dr. Cunat to extend the court across the property line. The relief grant-
ed herein merely legitimizes an existing condition and allows the court
and fence surrounding same to come up to the property Lline, but clearly
does not authorize the crossing of same into the Desal property. More-
over, if Dr. Desai desires, he may remove that small sliver of the court
which extends onto his property. In fact, the Petitioner expressed a
| willingness to do this at his expense, if requested to do so by his neigh-
bor. Furthermore, Dr. Desai may remove the trees which buffer the tennis
court from his property. This would seemingly be illogical in that they
provide a screening for the benefit of the Desai property. However, in
that several of the buffering trees are on his lot, Dr. Desai may remove

them if he so desires.
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Pursuant to the advertising and posting of the property, and
public hearing on this Petition held, and for the reasons set forth above,
the variance relief requested should be granted.

THEREFORE, 1IT IS ORDERED by the Zoning Commissioner for Baltimore
County this(;§['szhay of December, 1994 that the Petition for Administra-
tive Variance seeking relief from Section 400.1 of the Baltimore County
Zoning Regulations (B.C.Z.R.) to permit a side yard setback of 0 feet in
lien of the required 2.5 feet for an existing tennis court, and to amend
the relief granted in prior zoning Case Nos. 87-307-A, 88-277-A, and 88-
327~SPH, in accordance with Petitioner's Exhibit 1, be and is hereby GRANT-
ED, subject to the following restriction:

1) The Petitioner is hereby made aware that proceed-
ing at this time is at his own risk until such time as
the 30-day appellate process from this Order has ex-

pired. 1If, for whatever reason, this Order is re-
versed, the relief granted herein shall be rescinded. e

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bjs for Baltimore County
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J. STEPHEN CUNAT, M.D. * BEFORE THE

*

FOR VARIANCE ON PROPERTY COUNTY BOARD OF APPEALS

*

LOCATED ON THE NORTHWEST or

END OF HIGHFIELD COURT, ® BALTIMORE COUNTY

*

2,342 FT NORTH OF THE CENTER Case No. 95-106-A

*

LINE OF POT SPRING ROAD September 19, 1995

(22 Highfield Court) *
8th Election District *
3rd Councilmanic District *
& * * * *

The above-entitled matter came on for hearing
before the Baltimore County Board of Appeals at the 0Old
Courthouse, 400 Washington Avenue, Towson, Maryland 21204

at 10 o’clock a.m., September 19, 1995.

* * * * *
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